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EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT and ROBERT
WONG

Plaintiffs
- and —

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly
known 2s BPO MCCABE LO LIMITED), ALLEN T.Y. CHAN, W. JUDSON
MARTIN, KAI KIT POON, DAVID J. HORSLEY, WILLIAM E. ARDELL, JAMES
P. BOWLAND, JAMES M.E. HYDE, EDMUND MAK, SIMON MURRAY, PETER
WANG, GARRY J. WEST, POYRY (BEIJING) CONSULTING COMPANY
LIMITED, CREDIT SUISSE SECURITIES (CANADA), INC., TD SECURITIES INC,,
DUNDEE SECURITIES CORPORATION, RBC DOMINION SECURITIES INC,,
SCOTIA CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH
CANADA INC., CANACCORD FINANCIAL LTD., MAISON PLACEMENTS
CANADA INC., CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYNCH,
PIERCE, FENNER & SMITH INCORPORATED (successor by merger to Bane of
- America Securities LLC)

Defendants

ORDER



THIS MOTION made by the Ad Hoc Committee of Purchasers of the Applicant’s
Securities, including the plaintiffs in the action commenced against Sino-Forest Corporation

(“Sino-Forest” or the “Applicant™) in the Ontario Superior Court of Justice, bearing (Toronto)

Court File No, CV-11-431153-00CP (the “Ontario Plaintiffs” and the “Ontario Class Action”,
respectively), in their own an& proposed representative capacities, for an order giving effect to
the Emst & Young Release and the Emst & Young Settlement (as defined in the Plan of
Comprbmise and Reorganization of the Applicant under the Companies’ Creditors Arrangement
Act (“CCAA”) dated December 3, 2012 (the “Plan”) and as provided for in section 11.1 of the
Plan, such Plan having been approved by this Honourable Court by Order dated December 10,
2012 (the “Sanction Order”)), was heard on February 4, 2013 at the Court House, 330 University

Avenue, Toronto, Ontario.

WHEREAS the Ontario Plaintiffs and Ernst & Young (as defined in the Plan) entered
into Minutes of Settlement dated November 29, 2012,

AND WHEREAS this Honourable Court issued the Sanction Order approving the Plan
containing the framework and providing for the implementation of the Ernst & Young
Settlement and the Ernst & Young Release, upon further notice and approval;

AND WHEREAS the Supervising CCAA Judge in this proceeding, the Honourable
Justice Morawetz, was designated on December 13, 2012 by Regional Senior Justice Then to
hear this motion for settlement approval pursuant to both the CCAA and the Class Proceedings

Act, 1992,

AND WHEREAS this Honourable Court approved the form of notice and the plan for
distribution of the notice to any Person with an Ernst & Young Claim, as defined in the Plan, of
this settlement approval motion by Ordet dated December 21, 2012 (the “Notice Order”);

AND ON READING the Ontario Plaintiffs’ Motion Record, including the affidavit and |

supplemental affidavit of Charles Wright, counsel to the plaintiffs, and the exhibits thereto, the
affidavit of Joe Redshaw and the exhibits thereto, the affidavit of Frank C. Torchio and the
exhibits thereto, the affidavit of Serge Kalloghlian and the exhibits thereto, the affidavit of Adam
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Pritchard and the exhibits thereto, and on reading the affidavit of Mike P. Dean and the exhibits
thereto, and on reading the affidavit of Judson Martin and the exhibits thereto and on reading the
Responding Motion Record of the Objectors to this motion (Invesco Canada Ltd., Northwest &
Ethical Investments L.P., Comité Syndical National de Retraite Batirente Inc., Matrix Asset
Management Inc, Gestion Férique and Montrusco Bolton Investments) including the affidavits of
Eric J. Adelson and the exhibits thereto, Daniel Simard and the exhibits thereto and Tanya J.
Jemec, and the exhibits thereto, and on reading the Responding Motion Record of Poyry
(Beijing) Conéulting Company Limited including the affidavit of Christina Doria, and on reading
the Fourteenth Report, the Supplement to the Fourteenth Report and the Fifteenth Report of FTI
Consulting Canada Inc., in ifs capacity as Monitor of the Applicant (in such capacity, the
“Monitor”) dated Janvary 22 and 28, 2013 and February 1, 2013 including any notices of
objection received, and on reading such other material, filed, and on hearing the submissions of
counsel for the Ontario Plaintiffs, Emnst & Young LLP, the Ad Hoc Committee of Sino-Forest
Noteholders, the Applicant, the Objectors to this motion, Derek Lam and Senith Vel
Kanagaratmam, the Underwriters, (Credit Suisse Securities (Canada) Inc,, TD Securities Inc.,
Dundee Securities Corporation, RBC Dominion Securities Inc., Scotia Capital Inc., CIBC World
Markets Inc., Merrill Lynch Canada Inc., Canaccord Financial Ltd.,, Maison Placements Canada
Inc., Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce, Fenner & Smith
Incorporated (successor by merger to Bane of America Securities LLC)), BDO Limited, the
Monitor and those other parties present, no one appearing for any other party although duly
served and such other notice as required by the Notice Order,

Sufficiency of Service and Definitions

1. THIS COURT ORDERS that the time for service and manner of service of the Notice of

Moticn and the Motion Record and the Fourteenth Report, the Supplement to the Fourteenth
Report and the Fifieenth Report of the Monitor on any Person are, respectively, hereby
abridged and validated, and any further service thereof is hereby dispensed with so that this
Motion was properly returnable February 4, 2013 in both proceedings set out in the styles of

" cause hereof.
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2. THIS COURT ORDERS that capitalized term$ not otherwise defined in this order shall

have the meanings attributed to those terms in the Plan.

THIS COURT FINDS that all applicable parties have adhered to, and acted in accordance
with, the Notice Order and that the procedures provided in the Notice Order have proirided

good and sufficient notice of the hearing of this Motion, and that all Persons shall be and are

hereby forever barred from objecting to the Ernst & Young Settlement or the Emst &

Young Release,

Representatfion

4.

THIS COURT ORDERS that Ontario Plaintiffs are hereby recognized and appointed as
representatives on behalf of those Petsons described in Appendix “A” hereto (collectively,
the “Securities Claimants™) in these insolvency proceedings in respect of the Applicant (the
“CCAA Proceedings™) and in the Ontario Class Action, for the purposes of and as
contemplated by section 11.1 of the Plan, and more particularly the Emst & Young

Settlement and the Emst & Young Release,

THIS COURT ORDERS that Koskie Mihsky LLP, Siskinds LLP and Paliare Roland
Rosenberg Rothstein LLP are hereby recognized and appointed as counsel for the Securities
Cléimants for all purposes in these proceedings and as contemplated by section 11.1 of the
Plan, and more particularly the Emst & Young Settlement and the Emst & Young Release

(“CCAA Representative Counsel”).

THIS COURT ORDERS that the steps taken by CCAA Representative Counsel pursuant

“to the Orders of this Court dated May 8, 2012 (the “Claims Procedure Order”) and July 25,

2012 (the “Mediation Order”) are hereby approved, authorized and validated as of the date
thereof and that CCAA Representative Counsel is and was authorized to negotiate and
support the Plan on behalf of the Securities Claimants, to negotiate the Emst & Young
Settlement, to bring this motion before this Honourable Court to approve the Ernst & Young
Settlement and the Emst & Young Release and to take any other necessary steps fo
effectuate and implemenf the Ernst & Young Settlement and the Emst & Young Release,
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including bringing any necessary motion befote the court, and as contemplated by section

11.1 of the Plan.

Approval of the Settlement & Release

7

THIS COURT BECLARES that the Emst & Young Settlement and the Ernst & Young
Release are fair and reasonable in all the circumstances and for the purposes of both

proceedings.

THIS COURT ORDERS that the Ernst & Young Seftlement and the Emst & Young
Release be and hereby are approved for all purposes and as contemplated by s. 11.1 of the
Plan and paragraph 40 of the Sanction Order and shall be implemented in accordance with

their terms, this Order, the Plan and the Sanction Ordet.

THIS COURT ORDERS that this Order, the Emst & Young Settlement and the Ernst &
Young Release are binding upon each and every Person or entity having an Ernst & Young
Claim, including those Persons who are under disability, and any requirements of rules
7.04(1) and 7.08(4) of the Rules of Civil Procedure, RR.O, 1990, Reg. 194 are dispensed
with in respect of the Ontario Class Action.

| Payment, Release, Discharge and Channelling

10. THIS COURT ORDERS that upon satisfaction of all the conditions specified in section

i1

11.1(a) of the Plan, Exnst & Young shall pay CDN $117,000,000 (the “Settlement Fund”)
into the Seftlement Trust (as defined in paragraph 16 below) less any amounts paid in

advance as set out in paragraph 15 of this order or the Notice Order.

THIS COURT ORDERS that upon receipt of a certificate from Ernst & Young confirming
it has paid the Setflement Fund Vto the Settlement Trust in accordance with the Ernst &
Young Scttlement as contemplated by paragraph 10 of this Order and upon receipt of a
certificate from the trustee of the Settlement Trust confirming receipt of such Settlement
Fund, the Monitor shall deliver to Ernst & Young the Monitor’s Erast & Young Seftlement
Certificate (as defined in the Plan) substantially in the form attached hereto as Appendix
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“«B, The Monitor shall thereafter file the Monitor’s Ernst & Young Seftlement Certificate
with the Court, | S '

12. THIS COURT ORDERS that pursuant to the provisions of section 11.1(b) of the Plan,

a. upon receipt by the Settlement Trust of the Settlement Fund, all Ernst &
Young Claims, including but not limited fo the claims of the Securities
Claimants, shall be fully, finally, irrevocably and forever compromised,
released, discharged, cancelled, barred and deemed satisfied and extinguished .

as against Ernst & Young in accordance with section 11.1(b) of the Plan;

~b, on the Emst & Young Settlement Date, section 7.3 of the Plan shall apply to
Ernst & Young and the Emst & Young Claims mutatls mutandis,

c. upon receipt by the Settlement Trust of the Settlement Fund, none of the
plaintiffs in the Class Actions or any other actions in which the Ernst &
Young Claims could have been asserted shall be permitted to claim from any
of the other defendants that portion of any damages, restitutionary award or
disgorgement of profits that corresponds with the Liability of Emst & Young,
proven at trial or otherwise, that is the subject of the Emst & Young
Settlement (“Ernst & Young's Proportionate Liability”);

d. upon receipf by the Settlement Trust of the Settlement Fund, Emst & Young
shall have no obligation to participate in and shall not be compelled to
participate in any disputes about the allocation of the Settlement Fund from
the Settlement Trust and any and all Brnst & Young Claims shall be
irrevocably channeled to the Settlement Fund held in the Settlement Trust in
accordance with paragraphs 16 and 17 of this order and the Claims and
Distribution Protocol defined below and forever discharged and released
against Ernst & Young in accordance with paragraph 12(a) of this order,
regardless of whether the Claims and Distribution Protocol is finalized as at
the Ernst & Young Settlement Date;
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e. on the Emst & Young Seftlement Date, all Class Actions, as defined in the
Plan, including the Ontario Class Action shall be permanently stayed as

against Ernst & Young; and

f. on the Ernst & Young Settlement Date, the Ontario Class Action shall be
dismissed against Ermst & Young,

13. THIS COURT ORDERS that on the Emst & Young Settlement Date, any and all cla_irns
which Ernst & Young may have had a;gainst any other current or former defendant, or any
affiliate thereof, in the Ontario Class Action, or against any other current or former
defendant, or any affiliate thereof, in any Class Actions in a jurisdiction in which this order
has been recognized by a final order of a court of competent jurisdiction and not subject to
further appeal, any other current or former defendant’s insurers, or any affiliates thereof, or
any other Persons who may claim over against the other current or former defendants, or
any affiliate thercof, or the other current or former defendants® insurers, or any affiliate
thereof, in respect of contribution, indemnity or other claims over which relate to the
allegations made in the Clags Actions, are hereby fully, finally, irtevocably and forever

compromised, released, discharged, cancelled, barred and deemed satisfied and

extinguished.

14, THIS COURT ORDERS that nothing in this order shall fetter the discretion of any court fo
determine Emst & Young’s Proportionate Liability at the trial or other disposition of an
action for the purposes of paragraph 12(c) above, whether or not Ernst & Young appears at
the trial or other disposition (which, subject to further order of the Court, Ernst & Young has
no obligation to do) and Ernst & Young’s Proportionate Liability shall be ﬁeterrnined as if
Ernst & Young were a party to the action and any determination by the court in respect of
Ernst & Young’s Proportionate Liability shall only apply in that action to the proportionate
liability of the remaining defendants in those proceédings and shall not be binding on Ernst
& Young for any purpose whatsoever and. shall not constitute a finding against Emnst &

Young for any purpose in any other proceeding.

15. THIS COURT ORDERS that the Ontario Plaintiffs shall incur and pay notice and
administration costs that are incurred in advance of the Ernst & Young Settlement Date, as a
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result of an order of this Honourable Court, up to a maximum of the first $200;000 thereof
(the “Initial Plaintiffs’ Costs”), which costs are to be immediatelj reimbursed from the
Settlement Fund after the Ernst & Young Seftlement Date, Ernst & Yomé shall incur and
pay such notice and administration costs which are incurred in advance of the Ernst &
Young Settlement Date, as a result of an order of this Honourable Court, over and above the
Initial Plaintiffs” Costs up to a maximum of a further $200,000 (the “Initial Ernst & Young
Costs”). Should any costs in excess of the cumulative amount of the Initial Plaintiffs’ Costs
and the Initial Ernst & Young Costs, being a total of $400,000, in respect of notice and
administration as ordered by this Honourable Court be incurred prior to the Emst & Young
Seftlement Date, such amounts are to be borne equally between the Ontario Plaintiffs and
Ernst & Young. All amounts paid by the Ontario Plaintiffs and Ernst & Young as provided
herein ate to be deducted from or reimbursed from the Settlement Fund after the Ernst &
Ybung Settlement Date. Should the settlement not proceed, the Ontario Plaintiffs dnd Ernst
& Young shall each bear their respective costs paid to that time,

Establishment of the Settlement Trust
16. THIS COURT ORDERS that a trust (the “Settlement Trust”) shall be established under
which a claims administrator, to be appointed by CCAA Representative Counsel with the
consent of the Monitor or with approval of the court, shall be the trustee for the purpose of
holding and distributing the Setflement Fund and administering the Settlement Trust.

17. THIS COURT ORDERS that after payment of class counsel fees, disbursements and taxes
(including, without limitation, notice and administration costs and payments to Claims
Funding International) and upon the approval of a Claims and Distribution Protocol, defined
below, the entire balance of the Settlement Fund shall, subject to patagraph 18 below, be
distributed to or for the benefit of the Securities Claimants for their claims against Emst &
Young, in accordance with a procéss for allocation and distribution among Securities
Claimants, such process to be established by CCAA Representative Counsel and approved
by further order of this court (the “Claims and Distribution Protocol™).

18. THIS COURT ORDERS that notwithstanding paragraph 17 above, the following
Securities Claimants shall not be entitled to any allocation or distribution of the Settlement
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Fund: any Person or entity that is és at the date of this order a named defendant to any of
the Class Actions (as defined in the Plan) and their past and present subsidiaries, affiliates,

officers, directors, senior employees, partners, legal representatives, heirs, predecessors,

~ successors and assigns, and any individual who is a member of the immediate family of the

following Petsons: Allen T.Y, Chan ak.a. Tak Yuen Chan, W. Judson Martin, Kai Kit
Poon, David J. Horsley, William E. Ardell, James P. Boland, James M.E. Hyde, Edmund
Mak, Simon Murray, Peter Wang, Garry J. West, Albert Ip, Alfred C.T. Hung, George Ho
and Simon Yeung. For greater certainty, the Ernst & Young Release shall apply to the

Securities Claimants described above,

16. THIS COURT ORDERS that the fees and costé of the claims administrator and CCAA

Representative Counsel shall be paid out of the Settlement Trust, and for such purpose, the
claims administrator and the CCAA Representative Counsel may apply to the court to fix
such fees and costs in accordance with the laws of Ontario governing the payment of

counsel’s fees and costs in class proceedings.

Recognition, Enforcement and Further Assistance

20. THIS COURT ORDERS that the Court in the CCAA proceedings shall retain an ongoing

21.

supervisory role for the purposes of implementing, administering and enforcing the Emst &
Young Seftlement and the Ernst & Young Release and matters related to the Settlement
Trust including any disputes about the allocation of the Settlement Fund from the Settlement
Trust. Any disputes atising with respect to the performance or effect of, or any other aspect
of, the Emnst & Young Settlement and the Emst & Young Release shall be determined by
the court, and that, except with leave of the bourt first obtained, no Person or party shall
commence or continue any pfoceeding or enforcement process in any other court or tribunal,

with respect to the performance or effect of, or any other aspect of the Ernst & Young

Settlement and the Emst & Young Release,

'THIS COURT ORDERS that the Ontario Plaintiffs and Ernst & Young with the assistance
of the Monitor, shall use all reasonable efforts to obtain all court approvals and orders
necéssary for the implementation of the Ernst & Young Seitlement and the Ernst & Young
Release and shall take such additional steps and execute such additional agreements and
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documents as may be necessary or desirable for the completion of the transactions

-contemplated by the Ernst & Young Settlement, the Ernst & Young Release and this order.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or adluinistrative body having jurisdiction in Canada or the United States or
elsewhere, to give effect to this order and to assist the Applicant, the Monitor, the CCAA
Representative Counsel and Ernst & Young LLP and their respective agents_in carrying out
the terms of this order. All courts, tribunals, regulatory and administrative bodies are hereby

- respectfully requested to make such orders and to provide such assistance to the Applicant,

23.

24,

25.

the Monitor as an officer of this Court, the CCAA Representative Counsel and Ernst
&Young LLP, as may be necessary or desirable to give effect to this order, to grant
representative status to the Monitor in any foreign proceeding, or to assist the Applicant, the
Monitor, the CCAA Representative Counsel and Ernst & Young LLP and their respective

agents in carrying out the terms of this order.

THIS COURT ORDERS that each of the Applicant, the Monitor, CCAA Representative
Counsel and Frnst & Young LLP be at liberty and is hereby authorized and érﬁpowered to
apply to any court, tribunal, regulatory or administrative body, wherever located, for the
recogmtlon of this order, or any further order as may be required, and for agsistance in

carrying out the terms of such orders.

THIS COURT ORDERS that the running of time for the purposes of the Emst & Young
Claims asserted in the Ontario Class Action, including statutory claims for which the
Ontario Plaintiffs have sought leave pursuant to Part XXIII.1 of the Ontario Securities Act,
R.S.0. 1990, ¢c. S-5 and thé concordant provisions of the securities legislation in all other

provinces and territories of Canada, shall be suspended as of the date of this order until

further order of this CCAA Court,

THIS COURT ORDERS that in the event that the Ernst & Young Settloment is not
completed in accordance with its terms, the Ernst & Young Settlement and paragraphs 7-14

and 16-19 of this order shall become null and void and are without prejudice to the rights of-

the parties in the Ontario Class Action or in any proceedings and any agreement between the
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pértiés incorporated into this order shall be deemed in the Ontario Class Action and in any

proceedings to have been made without prejudice.
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APPENDIX “A” TO SETTLEMENT APPROVAL ORDER
DEFINITION OF SECURITIES CLLAIMANTS

“Securities Claimants” are all Persons and entities, wherever they may reside, who
acquired any securities of Sino-Forest Corporation including securities acquired in the primary,

secondary and over-the-counter markets.
For the purpose of the foregoing,

“Securities” means common shares, notes or other securities defined in the Securifies
Act, R.S.0. 1990, ¢. 8.5, as amended.
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APPENDIX “B” TO SETTLEMENT APPROVAL ORDER
MONITOR’S ERNST & YOUNG SETTLEMENT CERTIFICATE

Court File No. CV-12-9667-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.8.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND
ARRANGEMENT OF SINO-FOREST CORPORATION

Court File No.: CV-11-431153-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

THE TRUSTEES OF THE LABOURERS® PENSION FUND OF CENTRAL AND
EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT and ROBERT
WONG

Plaintiffs
- and -

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly
known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, W. JUDSON

MARTIN, KAI KIT POON, DAVID J. HORSLEY, WILLIAM E. ARDELL, JAMES |

- P. BOWLAND, JAMES M.E. HYDE, EDMUND MAK, SIMON MURRAY, PETER
WANG, GARRY J. WEST, POYRY (BEIJING) CONSULTING COMPANY
LIMITED, CREDIT SUISSE SECURITIES (CANADA), INC., TD SECURITIES INC.,
DUNDEE SECURITIES CORPORATION, RBC DOMINION SECURITIES INC.,
SCOTIA CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH
CANADA INC,, CANACCORD FINANCIAL LTD., MAISON PLACEMENTS
CANADA INC., CREDIT SUISSE SECURITIES (USA) LLC and MERRILE LYNCH,
PIERCE, FENNER & SMITH INCORPORATED (successor by merger to Banc of
America Securities LLC)

Defendants
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Al capitéliz‘ed ferms not otherwise defined herein shall have the meanings ascribed
thereto in the Order of the Court dated March 20, 2013 (the “Ernst & Young Settlement

Approval Order™) which, inter alia, approved the Ernst & Young Settlement and the Emnst &

Young Release and established the Seitlement Trust (as those terms are defined in the plan of
compromise and reorganization dated December 3, 2012 (as the same may be amended, revised
or supplemented in accordance with its terms, the “Plan”} of Sino-Forest Cotporation (“SFC™),

as approved by the Court pursuant to an Order dated December 10, 2012).

Pursuant to section 11.1 of the Plan and paragraph 11 of the Ernst & Young Settlement
Approval Order, FTI Consulting Canada Inc. (the “Moniior™) in its capacity as Court-appointed
Monitor of SFC delivers to Ernst & Young LLP this certificate and hereby certifies that:

1, Emst & Young has confirmed that the settlement amount has been paid to the

Settlement Trust in accordance with the Ernst & Young Settlement;

2. B, being the trustee of the Settlement Trust has confirmed that such settlement

amount has been received by the Settlement Trust; and

3. The Ermst & Ydung Release is in full force and effect in accordance with the Plan,

DATED at Toronto this __ day of , 2013,

FTI CONSULTING CANADA INC. solely
in its capacity as Monitor of Sino-Forest
Corporation and not in its personal capacity

Name:
Title:

ST 3
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SR Plaintiffs Defendants oot Rite No. V-1 1-431153-00CP
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SUPERTOR COURT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto

ORDER

PALIARE ROLAND ROSENBERG ROTHSTEIN LILP
250 UNIVERSITY AVENUE, SUITE 501

TORONTO, ON M5H 3E5
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TEL: 416-646-4300 / Eax: 416-646-4301

KOSKIE MINSKY LLP
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KIRK M. BAERT (LSUCNo. 309420)
TEL: 416-595-2117 / Fax: 41 6-204-2889
JONATHAN PTAK (LSUC No. 45773F)
TEL: 416-595-2149 [ FAx: 416-204-2903
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CHARLES M. WRIGHT {LSUCNo. 36595Q)
TEL: 519-660-7753 /FaX: 5 19-660-7754

A- DIMITRI LASCARIS (LSUC No. 500744)
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THE HONOURABLE ) WEDNESDAY, THE 20™ DAY OF

)
MR. JUSTICE MORAWETZ ) MARCH, 201 3

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.8.C.

1985, ¢..C-36, AS AMENDED, AND IN THE MATTER OF A PLAN OF COMPRISE OR
xS ARRANGEMENT OF SINO-FOREST CORPORATION

A Court File N6.: CV-11-431153-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

THE TRUSTEES OF THE LABOURERS’ PENSION FUND OF CENTRAL AND
EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT and ROBERT
WONG

Plaintiffs

-and ~

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly
known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, W. JUDSON
MARTIN, KAX KIT POON, DAVID J. HORSLEY, WILLIAM E. ARDELL, JAMES
P. BOWLAND, JAMES M.E, HYDE, EDMUND MAK, SIMON MURRY, PETER

. WANG, GARRY J. WEST, POYRY (BEIJING) CONSULTING COMPANY
LIMITED, CREDIT SUISSE SECURITIES (CANADA), INC., TD SECURITIES INC,,
DUNDEE SECURITIES CORPORATION, RBC DOMINION SECURITIES INC.,
SCOTIA CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH
CANADA INC., CANACCORD FINANCIAL LTD., MAISON PLACEMENTS
CANADA INC., CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYNCH,
PIERCE, FENNER & SMITH INCORPORATED (successor by merger to Banc of
America Securities LLC)
Defendants

ORDER

THIS MOTION made by Invesco Canada Ltd., Northwest & Ethical [nvestments
L.P., Comité Syndical National de Retraite Batirente Inc., Matrix Asset Management Inc,,

: 71-43'



2.
Gestion Férique and Mbntrusco Bolton Investments (the “Objectors™) for an order that the
Objectors are not bound by the Order of the Honourable Justice Morawetz dated March 20, 2013
approving and giving effect to the Emst & Young Release and the Emst & Young Settlement
(as defined in the Plan of Compromise and Reorganization of Sino-Forest Corporation ("Sino-
Forest" and the "Applicant"} under the Companies’ Credifors Arrangement Act dated December
3, 2012 {the "Plan") and as provided for in section 11.] of the Plan) and recognizing and
appointing the Ad Hoc Committee of the Purchasers of the Applicant's Securities, including the
plaintiffs in the action commenced against Sino-Forest in the Ontario Superior Court of Justice
bearing (Toronto) Court File No. CV-11-431153-00CP (the "Ontario Plaintiffs") as

representatives in these proceedings.

AND ON READING the Ontério Plaiptiffs’ Motion Record, including the
affidavit of and Supplementél affidavit of Charles Wright, counsel to the plaintiffs, and the
cxhibits thereto, the affidavit of Joe Redshaw and exhibits thereto, the affidavit of Frank C.
Torchio and the exbibits thereto, the affidavit of Serge Kalloghlian and exhibits thereto, the
affidavit of Adam Pritchard and the exhibits thereto, and the affidavit of Mike P. Dean and
exhibits thereto, and the affidavit of Judson Martin and the; exhibits thereto and the Responding
Motion Record of the Objectors including the affidavits of Eric J. Adelson and exhibits thereto,
Danie! Simard and exhibits thereto and Tanya J. Jemec and the exhibits thereto, and on reading
the ReSpondihg Motion Record of Poyry (Beijing) Consulting Company Limited including the
affidavit of Christina Doria, and on reading the Fourteenth Report, the supplement to the
Fourteenth Report and the Fifteenth Report of FTT Consulting Canada Inc., in its capacity as
Monitor of the Applicant (in such capacity, the “Monitor”) dated January 22 and 28, 2013 and
February [, 2013 including any notices of objection received, and on reading such other natenial,
filed, and on hearing the submissions of counse! for the Ontario Plaintiffs, Erost & Young LLP,
the Ad Hoc Commitiee of Sino-Forest Noteholders, the Applicant, the Objectors to this motion,
Derek Lam and Senith Vel Kanagaratnam, the Underwriters (Credit Suisse Securities (Canada)
Inc., TD Securities Inc., Dundee Securities Corporation, RBC Dominion Securities Inc., Scotia
Capital Inc., CIBC World Markets Ine., Merrill Lynch Canada Inc., Canaccord Financial Lid.,
_ Maison Placements Canada Inc., Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce,
Fermer & Smith Incorporated (successor by merger to Banc of America Securities LLC)), BDO
Limited, the Monitor and those other parties present, no one appearing for any other party

although duly served and such other notice as required by the Notice Order,



| | -3
I. THIS COURT ORDERS that the motion of the Objectors is dismissed.
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Partl- FACTUAL BACKGROUND

1.  Invesco Canada Lid., Northwest & Eihical Inveslmf;nts 1.P., and Comité Syndical
Natignal de Retraite Béatirente Iﬁc. (the “Punds™) object to the proposed Sanction Oxder in
this proceeding, which would approve the Plan of Compromise and Reofganizalion,- nS
amended and dated December 3, 2012 (the “Plan™), for Sino-Forest Corporation (*Sino-
Rorest™),

2 Sino-Forest had bécon;e well known as the largest foresfry com;;any in Canada,
with extensive operations tn China, headquattets in Ontario, and a listing on the Toronto

Stock Bxchange (“TSX™), Its market capitalization in early 2011 was apptoximately 36.2

billion.

3. The Bunds are institutional public and private equity funds that purchased .

securities of Sino-Forest and held them on June 2, 2011, the date on which a segurities
analyst by the name of Muddy Waters LLC published a repott asserling that Sino-Forest
was a “near fotal fiaud,” In response to the report, shares of Sino-Forest stook _coliapsed
from $18.21 to $5.23 over the course of two days, and trading was halted, resuliing in
large losses for holders of the stock at ;that {ime, including the Investors, T hé value of
Sino-Forest notes was a!so deéimated. | -

4, Later in 2011, several investors who had suffered losses coxmneﬁced class actions
in Ontario, Quebec and New York against Sino-Forest, maﬁy of its directors and officers,
its auditors @ting the relevaﬁt yeats (Brnst & Young LLP and EDO Limited, who had
issued clean audit opinions on the company’s financial statements), thirteén underwriters
of company securities offeriﬁgs, and other experts, for misrepresenting the. conditio;'a of

the company. On January 6, 2012 Justice Paul Perell of the Ontavio Superior Court of
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Justice Ag—ranied carriage 6f the Ontari_o Class Actlon fo the law firms of Koskie Minsky
LLP and Siskinds LLP (*Class Counsel”) in.Trustees of the Labom'e}'s’ Pension Fund of
" Ceniral and Eastern Canada v. Sirto-Forest Corp,, Court File No, CV-11-431153-00CP
(the “Class Action”), and stayed the other Ontatio olass actions that had been filed. !

8, In the decision granting carriage, Justice Perell specifically noted that the large
_ institutional putative class members did not require the class action structure and were -
prime candidates to opt out of the class proceeding allowing them to pursue the
defandants to obtain compensation f;)r their 1'esp§ctive meotnbers.?

6. The proposed plaingiff class in the Cla;ss Action consists of all persons and
entities, wherever they may reside who acquired Sino-Forest’s securitios by distiibution
in Canada or on the TSX ot other secondary matket in Canada, which includes secutities
acqﬁired over-the-counter, and all persons and entities who acquired Sino Forest’s
secutities who ate resident of Canada or were resident of Canada at the time of
acquisition from March 19, 2007 to and including June 2, 2011, except for excluded
pessons related to Sino-Forest,

7. The Funds fall within the class definition. However, the class has not been
certified, and investors have.not yet been afforded their statutory right to exclude
themselves (opt ouf) from the Class Action if and when it is cortified. |

8. On March 30, 2{)12, Sino-Forest applied forr protection under the C’ompanieg‘
Creditors drrangement Act R.8.C. 1983, ¢, C-36 as amended (*CCA4™), A stay of
p_mceedings was imposed, essentially proventing the Class Action from moving forward,

-On May 9, 2012, Sino-Forest’s ¢omon shates were delisted from the TSX.

E SQtth v, Sino-Fovest Corp., 2012 ONSC 24, [2012] OJ. Ne. 88 (8.C.J.).
2 Snith v. Sino-Forest Corp., 2012 ONSC 24, [2012] O.], No, 88 at para, 280 (3.C.1.).
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9, To date the Monitor has lssued thirteen reports on fo its inveétigation into Sino~

Forest and its subsidiaries. The Sixth Report noted the Monitor's inability to verify Stno-

Forest's operations, assets, and receivables in any meaningful way, In paiticular, the

" Monitor stated it had been unable to verify more than 8% of Sino-Foreét’s ropotted net -

stocked forests, The Monitor nofed that three of Sino-Forest's important purcﬁasing ,

agents (“aufhorized -intermediaries”), -wlﬁ.ch owed the company some $504 million in
seceivables, had de-.registered themselves in the People’s Republic of China 2

10;  Slno-Forest filed its initial Plan of Compromise and Reorganization in this
proceeding on August 27, 2012. The Plan has been modified several times, including on
October 19, 2012, November 28, 2012, and finally oﬁ the date of the creditors’® meeting,
this past Monday, December 3, 2012, The prior veisions of the Plan contained fairly
standard provisions that all claims against the company and certain officers and directors
would be barred except clatms related fo s, 5.1(2) of the CCAY, fo fiaud, conspltacy and
insured claims. But there had been no provisions bairing claims agalnst, or providing
veleases in favour of, other “Third Party Defendants” -- i.e., Emnst & Young LLP, BDO

Limited, fhe underwriters, certain experts, and other direotors and officess who may have

. been involved in fraud.

11, The most recent (December 3, 2012) vetsion of the Plan changed that. For the

 first time in the CCA4 proceedings, the Plan contained, In the new Atticle 11, speciﬁé

provisions for proposed seitlement of claims against a Third Party Defendant, Ernst &

Young LLP and certain related entitles (“E&Y”), and also provided a siiucture for

settlement of claims against other Third Party Defendants, None of the moving patties

3 Third Report of the Monitor dated May 25, 2012 at paras. 58, 86,
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seleased the E&Y setiloment agreement, but they did desaibe the amount -- $117
million, to be paid by B&Y lnto a Settlement Trust -~ as unprecedented in Canada,

12, Also on December 3, 2012, a meeting of creditors was held fo con_sider the Plan,

It has been reported that a large majorily of creditors approved the Plan,

3. Also on December 3, 2012, the Ontarlo Securities Commission (“OSC) issued a

Statement of Allegations against Bmnst & Young LLP, alleging that it iiad had faifed 16
perform its audit work on Sino-Fotest's financial statements in accordance with
Generally Accepted Auditir_ig Standards, in violation of ss, 78(2), 78(3) and 122(1)(b) of
the Ontatie Secnrifies Act, R.8.0. 1990, ¢. 85, as amended. A hearing on those
allegations is scheduled for early January 2013, )

14, On Tucsday, Decomber 4, 2012, the Monitor issued a Supplemental Report to the
Thitteenth Repott of the Monitor (“Supplemental Reporf™), teparting on recent events,
including the proposed E&Y settlement, The Monitor reported that the Sanction Hearing
would only consider the “framework” pursuant fo which a release of the B&Y clgims
under the Plan would .happen if several conditions were met.! The Supplemental Report
did not elucidate how the proposed séﬁlcment with E&Y was to be effectuated, including
whether Iﬁvesto'rs would have the 1ight fo opt-out from the setilement, and whether
-approval of the Class Action Court was required,

15,  After requests to counsel for many f)arties to the Plan, Funds® counsel received a
copy of the Minutes of Seﬁiemént for the B&Y scttlement on Wednesday evening,
December 5, 2012, The Minutes of Settl;.ament propose tE.mat the settlement is to .Ee

approved and implomented in the Sino-Forest CCA4 proceedings aud is conditional upon

* Supplemental Report to the Thirleenth Report of the Monitor dated December 4, 2012 at para, 7(&).
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full and final releases ‘and claims bat orders that extinguish all claims against E&Y

without opt-outs.

16.  Schedule B of the Minutes of Settlement purports to require certification and

settlernent approval In the Class Action along with opt-out 1ights which would be

approved by the Class Action case management Judge. A Court hearing on ceﬂif_icatién
and seftlement approval and opt-out righis are a meaningless exeroise in light of the
proposed release and claims bav sought to be satctioned in the CCA4 Plan. If the Plan is
sanctioned, émy investors who opt out of the Class Action would be forever precluded
ﬂ'oﬁl pursuing thelr individual claims against E&Y.? |

17, Counsel for E&Y informed the Funds® counsel that the parties had decided to
exc_lude any request fo this Cowt for approval of the B&Y seftlement itself fiom the
motion for approval of the Sanctlon Order aud Plan, scheduled fo be heard on Friday,
December 7, and Monday, December 10, 2012, Howevet, the Coutt is still a_sked fo

sanction the framework for the releases provided in the Plan,

- Part 11 -« STRUCTURE OF RELEASES AND APPROVALS
18,  Asticle 11.2 of the Plan would; if approved, establishes an open-ended mechanism
for Rligible Third Parly Defendants, defined to inolude the 11 underwriters named as
defendants In the Class Action, BDO Limited, and/or B&Y (if its proposed sefflernent is
not already concluded), to enter into a “Named Third Patty Defendant Settlement” !;vith

“one or mote of (i) counsel 1o the plainfiffs in any of the Class Actions.. b

$ Tnvestors would similarly lose any opt-out rights and be forever precluded from pursuing thelt Individual
¢laims against BDO and the Undexwriters If Class Counsel reaches a setilement with those partles since -

tiiey are Bligible Thitd Party Defondants a3 defined by the Plan,
§ pian of Comprowise and Reorganization dated Decomber 3, 2012 at pp. 17-18.
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19, Under Asticles 11,2(b) & (o), once such a setflement is concluded arnong the
specified patties, the settling defondant will obtain releases and bar orders in the' CCAA
procecding, preventing the.continued litigation of any Sino-Forest-related clalms against

thetn. Tf a settlernent is reached In the future, the C'CA44 release and bar orders would

" temain available notwithstanding that the CCAA process may have concluded.

20, Accowdingly, it appears that these provisions pmpott to vest authouty in the
patties as descilbed to enfer info seltlements that may have the effect of bauwring any
claimants (sucli as the Funds) from prosecuting Sino-Forest-related claims against the

underwriters, BDO, and/or E&Y, subject to the approval of this Court, The bat would be

 imposed without complying with the established prerequisites of the Class Proceedings

det, 1992, 8.0, 1992, o, 6 (“CPA”) - including class ceﬁiﬁcaﬁc'un, a fairness hearing,
approval by the court suporvising the class action, and provision of opt out rights -
necessary {o Jmpose releases or other resfrictions on class taembers who ate not narmed
partics before that coutt

21, Stéted more suceinetly, the .Pian appears designed to unnecessai:ily feﬁer the
powets of a future Court, namely the Class Action case managemont Court, by assigning
to this CCAd Court the powat to approve and effectuate class-wide setflements without
regard to established statutory and rule-based procedursl safeguérds found in the CPA.
Under the vegime imposed by the Plaé, the Funds and other absent putative class
members would forever lose their statutdriiy enshrined rights to opt out df a class
settiement and~maintain their olaims against affected dofendants,.  The Funds object to
the proposed usurpation of class aotion jurisdiction, rights, and safeguards, for the

reasons desoribed in the next seotion. '

7 Class Proceedings Act, 1992, 8.0.1992, ¢, 6 at s, 5,8,9,29 ("CP4"),
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Part III -- ISSUES AND THE LAW

A, Request for Adjournment

29 The Funds object to the moving patties® submission of materlal amendments to

the Plan four days before comtmencement of the scheduled hearing for approval of the

Sanction Order and the Plan. This is pavticularly unseemly because objections to the Plan®

were tequired to be submitied at least five days prior fo the heatlng, The fact that the

late-included provisions concern matiers of vital importance to the Funds, and

presumably to other absent putative class members who may nof even have received
nétice of the late filings, wnderscores the prefudice that may arise if these malers are
heard on such short notice,

23, In addition, the moviug parties have not submitted any explanatory materials or
facturns in support of their tequests. As demonstrated in Part II above, it .is therefore
difficult even to understand what they ave asking and why.

24,  The Funds accordingl? request adjournment of the hgaring for one month,

B.  Investors May Not Properly Be Deprived of Thelr Opt Out Rights
and Other Procedural Protections

95, As doscribed in Part I above, it appeats to be the infont of the moving patties that
the auditor and undeswriter defendants in the Sino-Forest Class Action be permitted to

obtain complete releases of the claims against them as may be asserted by any and all

- absent putative class members, without satisfylng any of the established statufory

requirements for class action settloments, including notice to the class, class certification,

approval of the class action settlement, consideration of objections to the settlement, and

provision of opt out rights to class members who do not wish fo be bound,
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96,  Use of the CCA4 proceedings for the purpose of circumventing valid statutory
protections found in the CPA is Improper, and the effect would be unlawful,
27.  The Ontario Class Action has not yet been gértiﬂed under the CPA® There is no

class action at this time, only a proposed class action for which the Onfario class nction

" has been granted carviage, When there Is a carriage motion, the action that fs not graﬁte;:i'

cattlago is not brought to an end, but rather stayed. The unsuccessful plaintiffs retain the

sight fo prosecute their action as an ordinary lawsuit and can opt out of the class and

contine with thelr own action”

28,  Prior fo certification a8 a class proceeding, there is no solcitor and client
-relatiorzship between connsel for fepresentative plaintiffs and putative class members,
29, The namec_l plaintiffs in the prqposed olass proceedings have simply commenced
actions and putport {o act on behalf of others. It is yet to be detc‘amﬁned whether the
status of a olass proceeding will be granted through class eertification. it

30, A The importance of class action procedural protections was recognized by Class
Counsel in Aptil 2012, when they specifically sought an order fo represent absent class
membets in these CCA4 proceedings, Moreover, the Representation Ordex they proposed
contained an Opt-Out Letter, which would have aflowed absent class membets to opt-out
from having Class Counsel rapresént them iﬁ these CCAA proceedings.® A class
fnember’s invocation of that opt out right presumably would have prevented Class

Counsel from binding the class member to any settlement entered into as part of the

L CPA, 5 5(1).

? Locking v, Avintee Infrastricitire Inc., 2012 ONCA 774 at para, 13 (C.A.)

10 poarson v, Inco (2001), 57 O.R. (3d) 278, [2001] O.J. No, 4877 at pars. 18 {8.C.L)

W pearson v, Inco (2001), 57 O.R. (3d) 278, 2001} OJ, No. 4877 at para. 15 (8.CJ.).

12 Notice of Motlon, Lawyers for an Ad Hoo Commities of Purchasérs of the Applicant’s Securities,

including the Representative Plaintiffs in the Ontério Class Actlon agalust the Applicant, dated April 10,

2012,
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CCAA proceedings; such as the E&Y seitlement, Howeve, the Representation Order and
Opt-Out Letter were.never approved by the CCAA cout,

31, In Ontatio’s class proceedings regime, the right of a party to opt-out is
fundamental to the Coutt’s jurisdiction over un-named class members. It is also
fandamental to proserve the logal entitloment of those who wish to excreise their legal
‘rights outside of a particular class action.® The opt-out period allows indivi'duals“to
pussue fheir self-interest and to preserve thelr rights to putsue individual actions."”

32, The Ontarlo Court of Appesl has recognized that the vight to opt out is

fundamental and should not negated by the Cowts,

While this speculation about future opling out may ultimately prove to be
corteot, it ignores the well-settted principle that a tight fo opt out is an
jmportant element of procedural faimess in class proceedings, It is not an
illusory right that should be negated by speculation, judicial ot

otherwise.”

- [Emphasis added]
33, In tﬁe absence of a class certification order in the Class Action, Class Counsel do

not represent absent putative class members, and only represent their direot clients who

ate nated plaintiffs, Not all absent class members wish to be reprosented by Class

Coungel,'® _

34,  Since Class Counsel ate not consel to absent class merbets, they cannot bind

them,

8 Cyprle v. MeDonald's Restaurants of Canada Iid. (2005), 74 O.R. (3d) 321, [2005] 0.3, No, 506 at para,
28 (C.AL). o :

¥ Mangan v. Juco Lid, [1998] O.J. No, 551 at para. 36 (Gen, Div.).

IS ischer v, IG fvesintens Managemont Lid,, 2012 ONCA 47 al para, 68 (C.A).

18 Affidavit of Eric J, Adelson swom Decosmber 6, 2012 af paras. 6 and 18,

10
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C Ciréumveﬁﬁon of Class Action Procedural Safeguards

Is Not Permitted in These Clrcumstances, Even Under the .

Tlexible Standard of the CCAA
35, The purpose of the CCAA is to facilifate the making of a compromise of
arrangement between an insol;fent company and its creditors so that the company is able
to continue in business.” -
36, In considering whether to sanction a reorganization plan, the comt should
consider fundamental principles of fairness and reasonableness® The CCA4 docs not
provide an appropriate forum to release absent putative class members’ claims against the
thivd party defendanis,
37.  Release of investors’ claims against an insolvent CC44 applicant may readily be

seen as necessary in order {o restructure the applicant, In contiast, there is no cogent

season that an investor needs fo release a third party defendant In order to effectuate a

resteucturing,  In the case of Sino-Forest, releasing the underwyiters or auditors from’

mistepresentation claims asserted by investors would not assist Sino-Forest,

38, Sanctioning ihird party releases in a plan should be the excoption, and such
releases should not be requested or granted as a matier of course in a CCA4 sanction
hearing.19

39.  Thereate seven factors that the courls have considered when determining whether

third paly releases ate justified Ina CCAA plan of reorganization, These factors are!

1) " the parties released are necessary and essentlal fo the testructuring of
the debtor;

1 498 Financlal v. Melcalfe & Mansfield Alternative Invesiments II Corp., [2008] 0.3, No, 3164 at pasa,

50 (C.A.), leave to appeal to 8.C.C.1efd, [2008] 8.C.C.A. No, 337.

8 4TR Financlal v. Metealfe & Mansfleld Alternative Inveshients I Corp,, [2008] 0.3, No. 2265 at paa.
61(8.C.0.), aff*d, [2008] O.J. No. 3164 (C.AJ), leave to appeal 1o 8.C.C, ref'd, {2008] 8.C.C.A, No. 337
19 canwest Global Communleations (Re), 2010 ONSC 4209 at para, 29 (S.C.J.).
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i)  theeclaims to be released are ratlonally related to the purpose of the
plan and necessary for ity

iil)  the plan cannot succeed without th teleases;

the parties who ate to have claims against them released are

iv.)
contributing in a tangible and realistic way to the plan;

v)  the plan will benefit not only the debtor companies but credifors
generally; :

vi)  thecreditors approved the plan with knowledge of the nature and
effect of the releases; and -

vii)  thecourt is satisfied that in the circumstances the releases are fair and

seasonable in the sense that they are not overly broad and not offensive
to public policy:*

40,  None of those factors is present here,

41, 'With respect to the first three factors, it 1s obvious ‘that the releases of Named
Thivd Party Defeudants are not essential to the Plan because several viable iterations of
the Plan were proposed without any mention of such releases, In facf, the settlements and
third party réleases afe gleventh-hour add-ons t'hat have nothing to do with Sino-Forgst’s
reorganization; they ate only sought to be imported into the CCAA process for the
convenience of non-partles, Third patty releases should only be sanctioned when the
releases ave Integral of necessary fo the 1'est_ructm:ing.21

42, The central provision of the Plan is the oreation and transfor of notes and shares of

Neweo and Newco II to affeoted cvedifors with proveﬁ claims.? Setilements and releases

involving Third Pariy'Defendants do not affect of impact the restructuting or improve its -

chances for snccess.

0 i7n Financlal v. Metealfe & Mansfleld Aliernative Investiments I Corp., [2008] 0., No, 2265 at pasa.
143 (8.C.1), aff*d, {2008} 0J. No, 3164 (C.A), leave to appenl to 8,C.C. refd, [2008] 8.C.C.A. No.337.
2 gilen-Vanguard Corp, (Re), 2011 ONSC 5017, [2011] OJ, No. 3946 ot para. 61 (8.C.T.)

72 plag of Compronvise and Reorganization dated December 3, 2012, Avilolo 6.

~
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43. The seitfement with B&Y provides for the creation of a Settlement Trust to

tecelve settlement consideration,

not defined in the Plan, Tiie Trust has not been designed to serve any purpose of Sino-

- Forest,

44 Bven the vote of oreditors Is suspect with regard to the Thitd Party Defendant
settlements and releases. Credifors who voted on the Plan by proxy hed fo submit their
poxies by November 26, 2012, or af the latest (due to the adjournment of the greditors’

mesting) on November 30, 20128 Creditors who voted by proxy. could not have had

knowledge of the settlements and refeases when they voted, because the setilements were -

reached later,

45,  Presumably, proponents of the Plan will seek to uso the Allen-Vanguard (Re)*

and ATB Financial v. Mefcalfe & Mans}?eld Alternative Investments I Corp. ("A1B
Financial”y™® cases to tt_y'to justify the release provision of the Plan and seftlements, but
those cases ate clealy distingvishable.

46, In Allen-Vanguard (Re), Justice Campbeli approved releases of the underwriters
(who were pon-party defondants) in that CCAd proceeding because class counsel, who
were the ones se:eidng to preserve their claims against the underweiters, had failed to
object fo the releass -iarovisions i the Sanction' Order, which had been previously

entered?” The present motlon involves a Sanction Order and the Funds are objecting,

Accordingly the setting is the opposite of that in Allen-Vanguard (Re).

2 pian of Compromise and Reorganization dated December 3, 2012, Arllcle 11.1{a).

 Ordinary Affected Creditoss? Proxy, October 24, 2012 Noteholdeis* Proxy, Ostober 24, 2012,

5 g ien-Vangard Corp. (Re), 2011 ONSC 5017, [2011] 0,3, No. 3946 (S.CJ)

% 47 Financlal v. Metealfe & Mansfield Alternative lnvestments I Corp., [2008] O.J, No. 2265 (8.C.1.),
off"d, [2008] O.J. No. 3164 (C.A.) leave to appea to 3.C.C. ref’d, [2008] S.C.C.A, Ne, 337, :

2 4 en-Vangiard Corp. (Re), 2011 ONSC 5017, [201 1) 0.J. No. 3946 ot paras, 108-109 (8.C.J.).

2 The puposs and operation of the Settlement Trust are

3
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47,  ATB Financial involved releases granted fo thivd party battks through a CCA4

plat in a “unique” cir<>um_stamce28 followlng a liguidity crisis, whioh thicatened the entire

Canadian tiarket in Asset Backed Commercial Paper (“ABCP"), and which was

exacerbated by the pendency of the lawsnits In which claims were sought o be released
jn the CCA4 plan, .I;lstice Campbell Jusiified allowance of the releases by focusing on
the salutaty offect of releases on the matket - similar to the more conventional
considetation of whether a CCAA remedy will assist the applicant in reentering‘its
maiket, On appeal, the Ontario Court of Appeal affitmed that reasoning? Here, the
moving patties cannot articulate any saiutaty effect on Sino-Forest or any segment of a
relovant market that would follow from geanting the proposed Third Party Defendant
releases. On the contraty, 1f s suggested fhat allowing the veleases would produce an
adverse effect on fhe peréeived integrity of our secﬁrities matkets, given the importance

of motivating auditors and wnderwriters to fulfill thelr gatekeeper roles in performing

thelr audit and due diligence 1'espon:~:ibi!ities.30

2 Camwest Global Communications (Re), 2010 ONSC 4209 af para. 28 (S.C.J.).

9 47 Finanelal v, Melcalfe & Mangfield Alternative Investments 1 Corp., [2008] O.J,
56 (C.A.), leave to appenl to 8.C.C. rof'd, [2008] S.C.C.A, No, 337.

30 Affidavit of Erlo J, Adelson sworn Deceinber 6, 2012 st para, 17,

No, 3164 at para.

14
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Part IV - ORDER SOUGHT

. 48, The Funds request that the Court adjourn the Sanction Hearing to Janwary 7,

2012,

49, [n the alternative, the Funds request that the Court distniss the motion fo sanction

the Plan,

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 6™ DAY OF
DECEMBER, 2012 ,

f%?%/%z/

I8 Won J, Kim P.C.

t%/ﬁfﬁ'cb'ael C. Spencer

MeganB McP ee

Favyets for Invesco Canada Lid.,
Northwest & Ethical Investments L.P. and
Comité Syndical Natlonal de Retraite
Bétirerite Ine.

Kim Ot Barrlsters P C.
19 Mercer Steest, 4™ Floor
Toronto, QN MSV 1H2

Tel; (416) 596-1414
Fax: (416) 598-0601
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2265 (8.CJ.), aff’d, [2008] O.J. No. 3164 (C.A.), leave to qppea! to 8.C.C.refd, {2008]
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Camvest Global Comm unications (Re), 2010 ONSC 4209 (S.CJ J
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Fischer v, IG Investment Management Ltd,, 2012 ONCA 47 (C.A)), leave to appeal to
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Locking v. Avmtec Infrastructure Inc., 2012 ONCA 774 (C.A)

Mungan v, Inco Lt.d,, [1998] OJ, No. 551 (Gen, Div.)

Pearson v. Jnco (2001), 57 O.R. (3 278, [2001] O.J, No. 4877 (8.C.J.)
Smiith v. Sino-Forest Corp., 2012 ONSC 24, [2012} 0.3, No. 88 (S.C.J.)
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Schedule B = Legislation

Class Proceedings Aet, 1992, 8.0, 1992, ¢, 6

5. (1) The court shall cextify a c!ass proceeding on a motion undet section 2, 3 or4 if,
(a) the pleadings ox the notice of application discloses a cause of action;
(b) thexe is an identifiable class of two or more persons that would be represented
by the tepresentative plaintiff or defendant;
(c) the claims ox defences of the class members raise common issues;
() a class proceeding would be the preferable procedute for the resolution of the
common issues; and
(e) there is a representative platntiff or defendant who,
() would faitly and adequately represent the interests of the class,
(i) has produced a plan for the proceeding that sets out a workable method
of advancing the proceeding on behalf of the class and of notifylng class
members of the proceeding, and '
(iii) does not have, on the common issues for the class, an interest in
confllet with the Interests of other class members, 1992, ¢, 6, 3.5 (1),

8. (1) An order certifying a proceeding as a class proceedlng shall,
(a) deseribe the class;
(b) state the names of the representalive patties;
(o) state the nature of the claims or defences asserted on behalf of the olass;
(d) state the relief sought by or from the class;
(¢) set out the common issues for the class; and -
(£) specify the manner in whioh class members may opt out of the class
proceeding and a date after which class members may not opt out. 1992, ¢. 6,

s, 8 (1)

9, Any member of a olass involved in a class proceeding may opt out of the proceeding
in the manner and within the time specified in the ¢ertification order, 1992, ¢. 6,5, 9.

29, (1) A proceeding commenced under this Act and a proceeding ceitified as a class
proceeding under this Act may be discontinued or abandoned only with the approval of
the coutt, on such texms as the court considets appropriate, 1992, ¢. 6, .29 (1). -

(2) ‘A settlement of a olass proceeding is not binding unless approved by the coust, 1992

¢ 6,8 29 (2),
(3) A sottlement of a ¢lass proceeding that is approved by the court binds all class

members. 1992, ¢. 6, 5. 29 (3).

(4) In dismissing a proceeding for delay or in approving a discontinuance, abandonment
ot settlement, the court shall consider whether notice should be given under section 19
and whether any notice should include, .

(a) an account of the conduct of the praceeding;
(b) a statement of the result of the proceeding; and
(¢) a deseription of any plan for distibuting seftlement ﬁmds 1992, . 6,5, 29 (4)

7
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Secnritles Aefy, R.S.0., 1990, ¢, 8.5
1, (1) Tothis Act,

“self-regnlatory organization” means a person or company that is organized for the
purpose of regulating the operations and the standards of practice and business conduct,
in caplfal markets, of its members and thelx representatives with a view fo promoting the
protection of investors and the public interest; (“organisme d’autoréglementation”)

1.1 The purposes of this Act are,
(a) to provide protection fo investors from nnfaiy, improper or fraudulent

practices; and
" (b) to foster fair and efficient capital matkets and confidence in capital matkets,

1994, ¢, 33, 5. 2.

Co&wa}:}’es’ Creditors Arrangement Act, R.S.C,, 1985, ¢, C-36

511 A compxomlse or anangement made In respeot of a debtor company may include
in its ferms provision for the compromise of claims against directors of the company that
arose before the commencement of proceedings under this Act and that relate to the

obligations of the company where the directors are by law liable in their capacity as
divectors for the payment of such obligations,

(2) A provision for the compromise of claitns against directors may not include claims

that
(&) relate to contractual tights of one or more creditors; or
(b) are based on allegations of mistepresentations made by directors to creditors

or of wrongful or oppressive conduct by directors,

18
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This Is Exhlbﬂ..'..... E sorsnsenenf61E100 10 m the
aﬁidavit Of......mghn-‘/ﬂ\--u-..Ij-:e{m:nin:nuuuuul

sworn before me,m:sa—%
day ofﬁﬂf’ffhzo/j

S— Court File No, CV-12-9667-00CL

GELARS RIS NS B 14 Ay N A NN F A I PRI Na RIS Ra s asavaasrannerdbrnrratiniis

QMMiS%IQHER FORTAKING AFF!DAVII‘E:

ONTARIO
SUPL‘RIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
. RS.C. 1985, ¢, C-36, AS AMENDED, AND IN THE MATTER OF A PLAN OF
COMPROMISE OR ARRANGEMENT OF SINO-FOREST CORPORATION

Court File No.: CV-11-431153-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

THE TRUSTEES OF THE LABOURERS’ PENSION FUND OF CENTRAL AND
EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAL UNION OF
OPERATING ENGINEERS LLOCAL 793 PENSION PLAP{ FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT and

ROBERT WONG
Plaintiffs

-and -

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED
(formerly known as BDO MCCABE LO LIMITED), ALLEN T.Y, CHAN, W.
JUDSON MARTIN, KAI KIT POON, DAVID J. HORSLEY, WILLIAM L.
ARDELL, JAMES P, BOWLAND, JAMES M.E. HYDE, EDMUND MAK, SIMON

. - MURRAY, PETER WANG, GARRY J. WEST, POYRY (BELIING)
CONSULTING COMPANY LIMITED, CREDIT SUISSE SECURITIES
(CANADA), INC,, TD SECURITIES INC,, DUNDEE SECURITIES
CORPORATION, RBC DOMINION SECURITIES INC,, SCOTIA CAPITAL
INC., CIBC WORLD MARKETS INC,, MERRILL LYNCH CANADA INC,,
CANACCORD FINANCIAL LTD,, MAISON PLACEMENTS CANADA INC‘.,
CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYNCH, PIERCE,
FENNER & SMITH INCORPORATED (successor by merger to Banc of Amerma

Securities LLC)
‘ Defendants

Proceeding under the Class Proceedings Act, 1992
- FACTUM OF THE OBJECTORS

(Motion for Scttlement Approval returnable February 4, 2013)
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KIM ORR BARRISTERS P.C.
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Megan B. McPhee (LSUC #48351G)
Michael C. Spencer (LSUC #59637F)
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1

Partl- OVERVIEW

1. Invesco Canada Lid, (“Invesco™), N;)zihwest & Ethical Investments L.P., Comité
Syndical National de Retraite Bétirente Inc, (“Bétirente”), ‘Matrix Asset Management
Inc., Gestion Férigue and Montrusco Bolton Investments. Inc. (the “Objectors”) are
leading Canadian investment funds that held shares in Sino-Forest Corporation (“Sino-
Forest”) oﬁ June 2, 2011, and were injured when the market in those shares plunged upon
publication of the Muddy Waters securities analyst report alleging that Sino-Forest was a
“near total fraud”.'

2, The Objectors oppose the setflement of claims against E&Y (the “E&Y
Settlement”) proposed by the named plaintiffs (“Ontario Plain{iffs”) in the putative
Superior Court class action titled above (the “Class Action”) and supported by some or
all of the other patties in the Sino-Forest CCA4® proceeding titled above. The Objectors
particularly oppose the no-opt-out and full CCAA4 third paity release features of the
Settlement, The Objectors also oppose the motion for a Representation Order sought by
the Ontario Plaintiffs, and move instead for appointment of the Objectors to represent the
interests of all objectors to the E&Y Settlement.

3. . Evidence has just come to the attention of the Objectors showing that E&Y had

actual knowledge as early as April 2010 that Sino-Forest was refusing to provide

sufficient information to verify the composition of its fimber holdings.® At a meeting

among high level E&Y patiners, Sino-Forest officers Allen' T.Y. Chan (*Chan™) and

David Horsley, and key employees of P8yry (Beijing) Consulting Company Limited

! Muddy Waters Report dated June 2, 2011 (“Muddy Waters Report"), Exhibit “G* to Affidavit of Charles
Wright, sworn January 10, 2013, (“Wright Aff*), Plaintiffs® Motion Record, Volume 1, Tab 2G, pp.

239279, .
Companies’® Creditors Arrangement Aet, R.8.C. 1985, ¢. C-36 as amended ("CCAA™).

3 Responses to Questions on Written Cross Examination on Affidavit of Christina Doria, dated January 29,
2013 {*Dorla Written Cross Examination™) at para.1.
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(“Poyry™), E&Y appears to have defended Sino-Forest’s lack of informational

forthrightness by .pointing out that “Sino-Forest’s business model is truly unique” -

because the “purchasers of Sino-Forest stock ate financial players that purchase and hold,

betting on timber prices to increase™! Whatever E&Y’s explanation was, the evidence,
g P p

from P8yry suggests that E&Y was aware al least as eatly as April 2010 that Sino-Forest

would not corroborate its asset valuations -~ yet E&Y continued to provide clean audit

reports.

-4, The present ,objectioﬁs in a sense pick up where this Court left off in its Reasons,

dated December 12, 2012,% released in support of the Endorsement of the Sanction Order
of Sino-Forest’s CCAd plan of compromise and reorganiﬁtion (the “Plan”).b At the
time, the Court dismissed the Objectors’ concerns about the no-opt out E&Y Settlement
in éonjunction with the “third party” releases in the Plan on the basis that the concerns

were premature.” The Objectors renew their strenuous objection and opposition fo the

approval of this settlement.®

5.  Inthe Plan Sanction Reasons, this Court found (among many other things) that the

release of the Subsidiaries of Sino-Forest was justified according to the standards set

forth for allowing such CCAd “third party” releases in Mefcalfe & Mansfield Alternative

* Minutes of Meeting dated April 9, 2010, Schedule A to'the Doria Wntten Cross Exammatmﬂ (“Minutes

of Poyry meeting), ibid,
? Plan Sanction Reasons, dated December 12, 2012 (“Sanction Reasons-Dec. 12"), Bxhibit “E2” to the

Affidavit of Charles Wright, sworn January l{) 2013, (“Wright AP, Plaindiffs’ Motion Record, Volume
1, Tab 2E2, pp. 220-233, '

“® Plan of Compromise and Reorganization (*Plan’), Plamtlffs’ Motion Record, Yolume 6 Tab 7, pp.

1411-1505,
7 Plan Sanction Endorsement dated December 10, 2012 “(Plan Sanction Endorsement-Dec, 10)", at paras.

20, 22-25,Exhibit “E1” to Wright Aff, Plaintiifs Motion Record, Yolume 1, Tab E1, pp. 215-216,
8 Affidavit of Rric J. Adelson, swom January 18, 2012 (“Ade]son Aff") at para. 15, Respondmg Motlon

_ Record of the Objectors, Tab2C, p. 13,
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Investments I Corp., (Re)’ (“Metcalfe”). This Court noted and accepted the submissions
of Sino-Forest’s coﬁnsel that there “can be no effective restructuring of SFC’s business
without the releases of the Subsidiaries; that such releases were “necessary and essential”
to the restructuwing; and that it was “difficult to see how any viable plan could be made”
without the releases.'® This Court found that the Plan “cannot .succeed without the
releases of the Subsidiaries” and that the releases thus were “fair and reasonable and ...
rationally connected o the overall purpose of the Plan”*! Thosé crliteria are, the
Objectors respectfully submit, the ones this Court should apply in analyzing the propriety
of any proposed ﬂmd party releases in a CCA4 plan.

6.  The proposed E&Y Settlement mcludes a requirement that E&Y receive a fuii
CCAA release of all Sino-Forest-related claims that could be asserted against it — in other
woi'ds, a full third party release.”* But the criteria for proper third party releases are not
satisfied here.

7. No party has even asserted — lel alone provided evidence - that the Plan cannoi
succeed without the releases or the seitlement, The version of the Plan submitted to, and
obviously on the verge of approval by, the creditors in late November 2012 did not make
any mention of the E&Y Settlement or ;>f the “framework” for third party releases now
refied upon. That demonstrates, moré clearly than any legal argument could, that the

E&Y Settlement is not integral to the success of the Plan, and that the third party velease

called for 'by the Settlement does not qualify for approval under the Metealfe factois.

? Metcalfe & Mansfield Alternative Investments I Corp.(Rej, 2008 ONCA 587, 45 C.B.R, (5" 163, leave

to appeal to 8.C.C. ref’d, {2008} 8.C.C.A. No. 337 ("Metealfe”).
" Sanction Reasons-Dec. 12, supra note S at para. 72. Plaintiffs® Motion Recmd Yolume 1, Tah 252,

pR.219
" Ibid., at para, 74, Plaintifis’ Motion Record, Volume 1, Tab 2E2, pp. 231,
12 ijteenth Report of the Momtor, dated Januaty 28,2013 at paras, 13 and 31,

L]
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8.  The Objectors thus submit that the proposed E&Y Settlement represents a simple
case of overreaching, E&Y and Class Counsel seek to effec;tuateltheir settlement in this
CCA4 proceeding, using a full third party release, when in fact they instead should
proceed by us;ing the Class Action, as was done for the Poyry settlement..

9. The salient difference between a CCAd seitlement and a Class Action seftlement
here is that the former would extinguish or render illusory-the right of it;vestors to opt out
of the séttlement, whereas the latter would preserve and give effect 1o that important
right,

10, The case precedents are unanimous in recognizing that opt out righis are
fundamental to the entire structure of class actions, as described fuliy below.® The

Objectors have opted out through the certification and settiement opt out process in

connection with the prior seftlement with another thitd party defendant, P8yry; and

accotding to the notice distributed in connection with that settlement the opt outs were
effective as opt outs from the entire Class Ac@ion; The Objectors now wish, and should
have the right, (o pursue their claims against E&Y (and the other éefendants)
individually, and to have the results of that litigation not rendered illusory by third party
CCAA releases in E&Y’s favor obtained, we submif, without coming close fo satisfying
the Metcalfe criteria,

11, The Objectors understand- fhat the parties and their coﬁnsel in. the  CC4d
proceeding worked hard and devoted long hours to devising the Plan, which came to

include the E&Y Settlement at the last moment. The Objectors also are aware of Class

Counsel’s position that the amount to be paid by E&Y - $117 million — is very large for

1 See p. 23 of factumn; see also Fischer v, IG Investment Management Ltd, 2012 ONCA 47 at paga, 69
(C.A) (“Fischer”); Sauer v. Canada (Attorney General), 2010 ONSC 4399 at paras. 2 and 19 (8.C.J.)

(“Sarer”).
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a Canadian settlement of claims against an auditor, With respect, however, we submit
that those considerations do not address the fundamental issue raised by the present
objections: whether such a settlement, when it is only incidental to a CCA4 plan, can be

“crammed down” as against class membexs in derogation of their opt out rights.

12. Many serious secutities fraud cases have in the past involved, and will in the future

mvolve insolvency proceedings for the company at the center of the alleged misconduct,
-These situations also commonly include the presence of additional third parties assertlng
multiple and overtapping cross claims and claims over against the applicant, sub31d1anes,
and each othet.

13, The Objecfors submit that it would be a highly troubling precedent, from the
viewpoint of investors deciding whether to trust in the integrity of Canadian securities
markets, for such a “cram down” of a third -party seitlement and release to be
countenanced by this Cout. ™

14, The alternative — use of normal class lacti(lm procedures to effectuate such a
setilement — is obviously appropriate, and would not, in the present situation at least,
impose any ﬁnwan‘anted or problematic burdens. The Objectors should be free, as
provided in class action procedures, to test their contention that th'e E&Y Settlement
amount is really not so éunpla, in lght of the gravity of defendants’ appatent misconduct
and the magnitude of losses suffered by investors, by opting out.

15.  Accordingly, the Objectors oppdse the proposeci release of E&Y, as descllibed in

Article 11,1 of the Plan and sections 8, 9 and 12 of the proposed Seftlement Approval

 Adelson AfT, supra note 8 at para, 24, Responding ¥otion Record of the Objectors, Tab 2, p. 16,
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lOrder”, which would extinguish the right of all Secutity Claimants to pursue individual

opt-out litigation against E&Y in connection with Sino-Forest,

16, For similar reasons, the Objlectors oppose the Ontatic Plaintiffs’ motion for a
| representation order,'® Clearly; .the interests of the Ontario Plaintiffs and of persons who

filed objections to the E&Y Seftlement are divergent. The Objectors will mote

appropriately represent the other objectors’ interests.

Part II - FACTS

17.  The background facts concerning Sino-Forest, the class actions, and the CCAA

proceedings have been recited by multiple parties. The Objectors here set forth some’

other facts that may deserve attention or emphasis.

18. The Objectors are Securities Claimants, Collectively they held 3,995,932 shates!’
of Sino-Forest on June 2, 2011 when Muddy Waters LLC publicized a report that
accused Sino-f‘orest of being a “near total fraud”, In comparison, the Ontario Plaintiffs
who are seeking to represent all purchasers of .SinouForest securities, have reported
holdings of 1,110,898 shares as of the end of day on June 1, 2011 12

19. Sino-Forest’s year-end matket capitalization for 2010 was approximately $5‘.7
billion and its market capité]ization in early 2011 was approximately $6.2 billion. The

market decline in Sino-Forest stock, over the two days following the release of the

1% Settlement Approval Order, Exhibit A to Notice of Motion dated January 11, 2013, Plamtlffs Motion

Recmdl Volume 1, Tab 1A, pp, 21-22,
1bid, in the svetit this Court nevertheless grants representation to the Ontario Plaintiffs, the Objestors

request that they be relieved of the binding effect of the Representation Order and Settlement Approval
Order, relieved of any release, and atlowed to opt out of the E&Y Settlement.

7 The Supplemental Affidavit of Charles Wright caloulates the holdings of the Objectors at 3,921,613, The
74,3 14 difference in the caloulation is the holding of Invesco. Supplemental Affidavit of Charles M.

Wright, sworn January 23, 2013, Plaintiffs’ Reply Motion Record, Volume 1, Tabl, pp. 3-4,

8 Class Counsel declined to respond to the Objectors’ interrogatory requesting evidence that any investors
other than the Ontario Plaintiffs support the settfement,
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7

M'uddy Waters report alleging the company was a “near total fraud,” v;fas from $18.21 to
$5.23 per share.”

E&Y’s Knowledge of rhé Sino-Forest Fraud
20. EB&Y acted as the auditor of Sino-Forest for the majority of time that it was a
pﬁblic company,”® including the years 2007-2012>" E&Y issued unqualified (“clean”)

audit teports on Sino-Forest from 2007 to 2010 and specifically authorized Sino-Forest to

use the audit reports in public filings and offering documents. E&Y represented that it

had performed its audits in accordance with relevant. industry standards, pamely,
Generally Accepted Auditing Standards (‘GAAS™).2

21.  From late 2007, Poyry progressively raised concemns with Sino-Forest in relation
to the quality and sufficiency of the information and data from Sino-Forest conceminé
the physical composition of the forest holdings to be valued

22, On April 9, 2010, shortly after E&Y issued an unqualified audit report on the 2008
and 2009 consolidated financial statements of the company, a high level meeting took
place between P8yry, E&Y and Sino-Forest.? The purpose of the meeting was to discuss
Sino-Forest’s unwillingness to provide sufficient information to confirm its timber
holdings, to provide an overview of Sino-Forest’s valuation requirements, and to develop

an action plan that would allow PSyry fo verify Sino-Forest timber holdings with

¥ Muddy Waters Report, 'supra nofe 1, Plaintiffs’ Motion Record, Yolume 1, Tab 2G, pp, 239-279;

Statement of Claim issued In Northwest & Ethical Investments L.P. ¢t al. v. Sino-Forest Corporation ef. al.,

at para. 9, Exhibit “I" to Wright Aff; Plalntiffs’ Motien Record, Volume 2, Tab 2T, p. 362,

2° Muddy Waters Report, Jbid.,, Plaintiffs’ Motion Reeord, Volume 1, Tab 2G, p. 230-279,

2t Affidavit of Mike P, Dean, sworn January 11, 2013 (“Dean AfP”), at paras. 8-9, Motlon Record of Ernst”

& Young LLP, Tab 1, pp. 3-4 ; Statement of Allegations of Ontario Securities Commission, dated
December 3, 2012 (“OSC Allegations-Dec, 3, 2012%), at para. 1, Exhibit “FF” to Wright Aff, Plaintiffy’ -

Motion Reeord, Volume 3, Tab 2FF, p. 826, )
2 Ibid., OSC Allegations-Dec. 3, 2012 at para, 1, Exhibit “FF” to Wright Aff, Plaintiffs’ Motion Record,

Volume 3, Tah 2KF, p. 826,
Doria Written Cross-Examination, supra note 3 at para. 1.
X Minutes of Ptyry meeting, supra note 4.
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conﬁclenc'a..25 The Minutes of Meeting 1ak(;,n by Poyry cleatly show fhat EB&Y knew that
there was a gap f_}etween the market capitalization value and forest resource valuation
esﬁimate, which Poyry could not effectively verify at any rate.

23. Notwithstanding the concerns of P8yry, it appears that E&Y took no steps to
exercise reasonabi'énékepticism as requir;ad by GAAS before providing Sino-Forest with
unqualified audits. In fact, evidence of Poyry suggests that E&Y iﬁtended to avoid

probing Sino-Forest for sufficient evidence to corroborate its alleged timber valuations. '

OSC Investigation

24, In August 2011, shortly after the collapse in price of Sino-Forest shates, the
Ontario Securities Commission (“OSC”) commenced reguldtory proceediﬁgs and an
investigation against Sino-Forest and some of its officets and direciors.

25.  On May 22, 2012, the Ontario Securities Commission formally alleged that Sino-
Fbrest, and its former senior executives, engaged in a “complex fraudulent scheme” to
inf_late the assets and revenue of Sino-Fosest, and made materially misleading statements
in Sino-Forest’s public disclosure record related to its primary business.?® Allegations
were made against Mr, Chan, former Chairman and Chief Executive Officer of Sino-
Forest, for committipg fraud and making “materially misleading statements’;.” Horsley
was alleged to have failed to comply with Ontario securities laws and to have authorized,

permitted or acquiesced in the commission of fraud.”®

% Ibid., See also email from Horsely to Chan dated March 26, 2010, Schednle A té the Dori;a Wﬁtten Cross

Examination, Ibid.
% Statement of Allegations of the Ontario Securities Commission, dated May 22, 2012 (“OSC Allegations-

May 227)., at para 11, Exhibit “EE” to Wright Aff, Plaintiffs’ Motion Record, Volume 3, Tab 2EF, p.

789,
7 1bid., at paras. 12, 27-31, 142, 150-156, Plaintiffs’ Motion Record, Volume 3, Tab 2EE, pp. 789, 792,

814, 816-817,

2 Jbid., at paras. 14, 40, 119, 141, Plaintiff’s Motion Record, Volume 3, Tab 2EE, pp. 789, 793, 809,

14,
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26, The 0SC allegations remain outstanding.

Sino-Forest's CCAA Procéedz‘ngs
27.  The 6ntario Plaintiffs participated in the CCAd proceedings as the “Ad Hoc
Committee of Purchasers of the Applicant’s Securities”.
28, In ils Reasons in support of the Sanction Order, this Court stated that the
Committee, represented by Class Counsel, “has appeared to reptesent the interests of the
shareholders and notcholders ﬁho have asserted Class Action Claims against SFC and

others.”? Class Counsel moved-'m the CCAA broceeding on April 10, 2012 for a

Representation Order pursuant to Rule 10 of the Rules of Civil Procedure, R.R.O. 1990,

Reg. 194 (“Rules”).>® The proposed Representation Order contained an Opt-Ouf Letter
by which putative class members could have opted out from having Class Counsel

represent them in these proceedings. ! However, the Ontario Plaintiffs did not obtain the

requested Representation Order and the motion was adjourned sine die**  Certain

Objectors -have previously stated in affidavits that they do not view Class Counsel as
having represented their interests in these proceedings.>
29,  During the CCA4 proceedings, the Ontario Plaintiffs moved to lift the CCAA stay

against Péyry and its affiliated companies in order to move for settlement-approval and

2% ganction Reasons-Dec. 12, supra noté 5 at para. 26., Plaiutiffs’ Motion Record, Volume 1, Tab 2E2, p.

224,
T Draft Representation Order of the Ad Hoo Committee of Purchasers of the Applicant’s Securities dated

April 13, 2012 (“Draft Representation Order”), Exhibit “D” to Affidavit of Daniel Simard sworn January

18,2013 (“Simard AfP"), Responding Motion Record of the Objectors, Tab 3D, pp. 155-160,

3 s
1bid., ] : -
32 Order of Honourable Mr. Justice Morawetz, dated August 31, 2012 & October 9, 2012, Exhibit “E” to

Simard Aff, Responding Motlon Record of the Objectors, Tab 3E, pp. 161-162,
3 Adelson Aff, supra note 8, Responding Motion Record of the Objectors, Tab 2, p. 8-18.; Affidavit of

Daniel Simard, swom on January 10, 2013 (“Simard Aff"), Responding Motion Record of the Objectors,
Tab 3, p. 131-140,
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certification for settlement purp:oses with Poyry befo;'e the Class Action Court.** ﬁe
settlement called for cooperation by Péyry with Class Counsel but did not provide for any.
payment-by P8yry, other than sharing part of the notice costs. Notice of the proposed
settlement and of a seftlement approval hearing was disséminated to the class® On
Septémber 25, 2011, Justice Perell, the Class Action case management judge, certified
the claims against P8yry for seﬁiement purposes and approved the settlement.”® A further
notice was disseminated, which included opt out tights.¥ The notice stated that class
members opting out of the settlement would also be opting out of the ;-ntire class

proceeding:

IF YOU CHOOSE TO OPT OUT OF THE CLASS, YOU WILL BE
OPTING OUT OF THE ENTIRE PROCEEDING. THIS MEANS
THAT YOU WILL BE UNABLE TO PARTICIPATE IN ANY
FUTURE SETTLEMENT OR JUDGMENT REACHED WITH OR
AGAINST THE REMAINING DEFENDANTS.*® .

30.  The Objectors opted out of the Péyry certification for settlement by the January

15, 2013 deadline.*

31.  The first version of Sino-Forest’s Plan was filed in August 2012. Revised

versions of the Plan wete filed on Ociober 19, 2012 and November 28, 2012.%° These

* Order of the Honourable Mr, Justice Morawetz entered May 11, 2012, Exhibit “C” to the Simard Aff,
Responding Motlon Recovd of the Objectors, Tab 3C, pp. 151-154,
Notice of Settlement, Exhibit *“X*” to Wright Aff, Plaintiff’s Motion Record, Volume 3, Tab 2X, pp,

694696,
% Reasons of the Honourable Mr. Justice Morawetz, dated September 25, 2012, Exhibit “F” to Stmard Aff,

Responding Motion Record of the Objectors, Tab 3F, pp. 164-175,

*"Poyry Notice, Schedule B to the Order of the Honourable Mr. Justice Perell, dated September 25, 2012,

Exhibit “G* to Simard Aff, Respending Motion Record of the Objectors, Tab 3G, pp. 228231,
3% 1bid., Responding Motion Record of the Obiectors, Tab 3G, pp. 230,
* Opt out form of Invesco Canada Lid,, Exhibit “D" to Adelson AFf, January 18, 2013, Responding

Motion Record of the Objectors, Tab 2D, pp. 111; Opt out form of Comité Syndical National de Retvaite
Bétirente Inc., Exhibit “H” to Simard Aff, Responding Motion Record of the Objectors, Tab 3H, pn.
236-237; Opt out form of Northwest &Ethical Investments L.P., Matrix Asset Management Ing,, Gestion
FERIQUE, and Montrusco Bolton Investments Inc., Exhibits “E” to “H" to the Jemec Aff, Responding

Motion Record of the Objectors, Tabs 4E-4H, pp. 255-261,
* Fifteenth Report of the Monitor, dated January 28, 2013 a para, 24,
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versions contained standard language providing that all claims against Sino-Forest and
cortain claims against officers and directors would be barred (excepting clainis described
in section 5.1(2) of the CCAd, claims of fraud, claims of conspiracy and insured claims).

Claims against Subsidiaries were released as necessary and essential to the restruchuring,

as described above. Any Equity Claims — which this Court had determined included

defendants® claims for indemnification with respect to share purchaser claims in the Class

Action™ - would be released as of the Plan Implementation Date or Equity Cancellation

Date.

32.  The Creditors’ Meeting and vote on the Plan was scheduled fo occur on
November 29, 2012, When the Plan was amended on November 28, 2012 the Creditors’
Meeting was adjourned to November 30, 2012, Up to this point, none of the versions of
the Plan, including the version mailed to creditors along with their proxy forms, inducfed
or mentioned the E&Y Settlement; indeed, Article 7.5 of the Plan provided that claims

against third party defendants were not being addressed:

Notwithstanding anything to the contrary in this Plan, any Class
Action Claim against the Third Party Defendants that relates to
the purchase, sale or ownership of Existing Shares or Equity
Interests: (a) is unaffected by this Plan; (b) is not discharged,
released, cancelled or barred pursuant to this Plan; (¢) shall be
permitted to continue as against the Third Party Defendants; (d) shail.
not be limited or restricted by this Plan in any manner as to quantum or
otherwise (including any collection or recovery for any such Class
Action Claim that relates to any Hability of the Third Party Defendants
for any alleged liability of SFC); and (e} does not constitute an Equity
Claim or an Affected Claim under this Plan.*?

[Exaphasis added]

4 Sino-Forest Corp. {Re), 2012 ONSC 4377, affd 2012 ONCA 816.
%2 Plan of Compromise and Reorganization, dated December 3, 2012 (“Plan- Dec. 3™, Exhibit “C” to

Wright Aff, Plaintiffs’ Motion Record, Veolume 1, Tab 2C, pp, 99-188,

A
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Thus, in these eatlier versions of the Plan there were no provisions barring claims againét,
or providing releases in favour of, “Third Party Defendants” named in the Class Action -
ie., E&Y, BDO Limited or the Underwriters.

The Proposed E&Y Seftlement

33,  On November 29, 2012, counsel for E&Y and Class Counsel concluded the
proposed E&Y Settlement. The Creditors’ Meeting was again adjourned, to December 3,

2012. On December 3, 2012, a néw Plan revision was released in the morning™ and the

fact of the settlement was publicly announced.™

34,  The Minutes of Settlement were not disclosed to the Objectors until December '5,

2012, The Minutes of Settlement provided, among other texms:

110 Tt is the intention of*the Parties that this settlement shall be
approved and implemented in the Sino-Forest Corporation CCAA
Proceedings, The seftlement shall be conditional upon full and final
releases and claims bar orders in favour of EY and which satisfy
and extinguish_all claims against BY, and without opt-outs, and as
contemplated by the additional terms attached hereto as Scheduic B
hereto and incorporated as part of these Minutes of Settlement,”

[Emphasis added]

35, The Plan now contained a new Article 11, reflecting the “framework” for the
proposed BE&Y Settlement and for third party releases for Named Third Party Defendants

as identified at that time as the Underwriters or in the future. Section 7.5 was later

amnended to roflect Article 11%s provisions.*®

¥ pign.Dec, 3, Ibid,, Plalntiffs’ Motlon Record, Tab 2C, pp, 99-188,

1 Adolson AfE, supra note 8 at para. 9, Responding Motlon Record of the Objectors, Tab 2, pp. 11

# Minutes of Settlement at para. 10, Exhibit “A” to Wright Aff, Plaintifi’s Motion Record, Volume 1,
Tab 2A, p. 70. The attached Schedule “B” contains a cryptic reference (p.2} to a Final Order to be issued in
the Ontaric Class Action, to include an “opt-out threshold agreeable to E&Y.” The Objectors have sought
an explanation of that reference, but none has been furnished.

4 Plan, Article 7.5, supra note 6 Plainfiffs’ Motion Record, Volume 6, Tab 7, pp. 14741475,
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36.  On December 3, 2012, a large majority of creditors approved the Plan. The
number of votes cast by proxy as opposed to in persoﬁ has not been disclosed. The
Objectors note, however, that proxy materials were distributed weeks eatlier and proxies
were required to be submitted three days prior to the meeting. It is evident that creditors
submitting proxies only had a pre-Asticle 11 version of the Plan.
37.  No equity claimants, such as the Objectors were entitled to vote on the Plan.*?
38.  Also on December 3, 2012, the OSC released a Stater_rient of Allegations,
asserting that E&Y had failed to perform its audit work on Sino-Forest’s financial
statements in accordance with GAAS, in violation of ss. 78(2),778(3) and 122(1)(b) of the
Ontario Securities Act, R.S.0, 1990, ¢. S-5, as amended.”® The document did not set
forth extensive evidence, but did include some samples, including:

158 Some of these limitations were acknowledged by Ermst &

Young staff in the course of performing their audits of the Material

Financial Statemenis but were never adequately addressed. For

example, in an c-mail exchange between the members of Emnst &

Young’s audit team, one auditor posed the question “[hJow do we

know that the trees that Poyry is inspecting (where we attend) are

actually frees owned by the company? X.g. could they show us

trees anywhere and we would not know the difference?” Another

auditor answered “I believe they could show us trees anywhere and

~ wewould not know the difference., R

39. On December 6, 2012, the Plan was further amended, adding E&Y and BDO
Limited to Schedule A, thereby defining them as Named Third Party Defendants.
40.  OnDecember 7, 2012, the Sanction Hearing to approve the Plan was held.
41.  Three of the Objectors -- Invesco Canada Ltd., Northwest & Ethical Investments

L.P., and Comité Syndical National de Retraite Bétirente Inc., at the time referred to as

7 pifteenth Report of the Monitor, dated January 28, 2013, at para, 27
# OSC Allegations-Dec. 3, sypra note 21 , Exhibit “FF” to Wright Aff, Plaiutiffs’ Motion Record,

Volume 3, Tab 2FF, pp.825-840, :
% Ibid., at para. 58, Plaintiffs’ Motion Record, Volume 3, Tab 2FF, pp. 838-839, [emphasis added|,
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the “Funds” -- opposed the'sanctioning of the Plan insofar as it included Article 11, the
fiamework for the release of E&Y and other third party defendants. The Plan was
nevertheless sanctioned on December 10, 2012 with Article 11, The opposition of the
Funds was dismissed as premature and on the basis that no’th'ﬁlg in the Sanction Ovder
affected their rights.”!

42, ‘ At the Plan Sanction Hearing, counsel for Sino-Forest made it clear that the Plan
itself did not embody thé E&Y Settlement™, and that the parties’ request that the Plan be
sanctioned did not .also cover approval of the settlement. Morcover, according to the Plan
and the Minutes of Seﬁlehent, the settlement would not be consummated (i.e. money
paid and releases effective) unless and until several conditions had been satisfied in the
future, |

43, In sanctioning the Plan, the Court reasoned that the implf:mentation of the Plan
was not conditional on the E&Y matter being successfully settled, and that any concerns
with respect to the effect of the releases on the rights of the Funds could be addressed
when set.tiements were presented for approval,®

44.  Following the sénctioning Qf the Plan, three directors and officers were added as
Named Third Party Defendants, making them eligible for broad no-opt-out releases under

Auxticle 11.2 of the Plan, On January 11, 2013, Chan and Poon were added.® On January

*® Plan Sanction Order, dated December 10, 2012 {“Plan Sanction Order””), Exhibit “D" to Wright Aff,
Plaintiffs’ Motien Record, Volume 2, Tab 2D, pp. 189-209, ‘
T'plan Sanction Endorsement-Dee. 10, supra note 7 at para. 25, Plaintiffs’ Motion Record, Volume 1,

Tab Ei,n. 216 .
* Ibid., at paras. 19-20, Plaintiffs’ Motion Record, Volume 1, Tab E1, p, 215,

% Plan Sanction Endorsement-Dee. 10, supra note 7, at para, 25, Plaintiffs’ Motion Record, Volume 1,

Tab E1,p. 216 _ ,

Correspondence between Mr, James Orr and Ms, Jennifer Stam, Exhibits “ F* to “H” to Adelson Aff,
Responding Motion Record of the Objectors, Tabs 2F-2X], pp,117-125; OSC Allegations-May 22;
supra note 26, Plaintiffs® Motlon Record, Volume 3, Tab 2EE, pp, 786-824
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22, 2013, Howsley was ‘added.”® The OSC has accused both Chan and Hossley of

unlawful conduct in connection with the Sino-Forest fiaud.

45,  Since obtaining the Sanction Order, Sino-Forest has taken and is faking funther .

steps to implement the Plan.® It is now estimated that Plan Implementation will occur on
January 29, 2@13, and in any event prior to the end of qanuary 20137 Cleasly,
implementation is infended to oceur prior to this Court’s detcrminatioﬁ of the present
ij ections, and prior fo consummation of the E&Y Seftlement,

46,  On December 13, 2012, the Court directed that its hearing on the E&Y Settlement
take place on January 4, 2013, under both the CCA4 and the Class Proceedings Act,
1992, 8.0. 1992, ¢. 6 (“CPA™), as assigned to the Cowrt by the Regional Senior Justice,®®
47,  The Ontario Plaintiffs proposed a notice program for the settlement approval
hearing that in effect provided only a one-day period between the deadline for notice
dissemination and the deadline for submitting objections. The proposed Notice made no
reference fo'the no-opt-out feature of the prope-lsed E&Y Settlement. In response fo the
Funds’ protests, B&Y and the Ontario Plaintiffs revised the contents of the notice to
reflect the no-opt-out p1'ovi‘si0n, and obtained a one-month adjournment of the hearing, to
February 4, 2013. |

48.  On December 31, 2012, Class Counsel publicized in a memorandum t‘o

institutional investors that they believed that a “substantial premium” was negotiated with

E&Y in exchange for extinguishing class members’ statutory opt out rights,”

% Appendix P to the Fifteenth Report of the Monitor, dated January 28, 2013,

*6 On Janvary 21, 2013 Sino-Forest obtained a further order from the Court intended to facilitate the
transfer of shares between a Sino-Forest subsidiary and Newco TL. Crder of the Honourable Mr. Justice
Morawetz re Plan Implementation, entered Jatuary 21, 2013.

3 Fifteenth Report of the Monitor, dated January 28, 2013 at para, 31,

5% Fifteenth Report of the Monitor, dated January 28, 2013 at para. 39
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49.  The Objeétofs submitted fimely objections to the E&Y Settlement to the
Monitor.® The .objections were that: it is improper to trade away opt out rights, or render
opt out rights illusory through a full and final release for a substantial premium; it is
improper to approve a release to E&Y; it is improper to approve the E&Y Sett!ement to
bind putative class members who have opted out and without-certiﬁcation, notice and opt
out rights; it is improper to provide the Ontario Plaintiffs with a representation order; and,
it is improper to approve the E&Y Seitlement in installments in the absence of any plan
for diétribut_ion or allocation,!

50.  The Monit(;r received 93 objections (including the Objectors’). Fighty-four
objections were counted as valid and timely.®? Outside of the objections filed by the
Objectors, 25 objections cited the proposed settlement aﬁmunt as inadequate and six
objections state that consideration of the settlement is premature in light of the ongoing
investigation by the OSC and the lack of publicly_ available information. Nine investors
objected on the ground that they purchased outside of the class period, never considered

themselves represented by Class Counsel or the Ontario Plaintiffs, and yet would be

bound by the proposed release.®

% Memorandum by Siskinds LLP dated December 31, 2012 (“Siskinds Memo™), Exhibit "E” to Adelson
A, Responding Motion Record of the Objectors, Tab 2E, pp, 112-116.

 Notice of Objectlon of Invesco Canada Ltd., Exhibit “A” to Adelson Aff-Jan 18, 2012, Responding
Motion Record of the Objecfors, Tab 24, pp, 19-211 Notice of Objection of Comité Syndical Naticnal de
Retraite Bétirente Inc., Exhibit “A” to Simard Aff, Responding Mation Record of the Obiectors, Tab
3A, pp, 141-143; Notice of Objections of Northwest & Ethical Investments L.P., Mairix Asset
Management Inc., Gestion FERIQUE, and Montrusco Bolton Investments Inc., Exhibits “A” to “D* to

Affidavit of Tanya T. Jemec (“Jemec Aff*), Responding Motion Record of the Obiectors, Tab 4A-4D,

Lo 242-253,
Adelson AfT, supra note 8 at para. 5, Responding Motion Record of the Oblectors, Tab 2C, pp. 8-10,

# Rourtesnth Report of the Monitor, dated Janvary 22, 2013, p. 2.
% Pourteenth Report of the Monitor, dated January 22, 2013; While 93 notices of objections were recoived,

the Monitor. connted a total of 91objections.
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Part 11 - ISSUES AND THE LAW

A, The Proposed Full Release of E&Y Is Not Integral or Necessary
to the Success of Sino-Forest’s Restructuring Plan,
and Therefore the Standards for Granting Third Party Releases
in CCAA Proceedings Are Not Satisfied ’

51, E&Y is obviously not the applicant in this CCA4 proceeding; nor is it a subsidiary

of the applicant; nor is it seeking a director or officer release of the type treated

" specifically in Article 4.9, B&Y is a “third party” and the present motion includes at its

core a request that this Court approve a third party release of all claims by anyone against
B&Y relating to Sino-Forest.

52, As this Court has yecognized, the authority of a court to sanction a CCAA plan
incorpotating a third party release is governed by the Court of Appeal’s decision in
J‘lffet‘ccnf]”e.64 More recently, the Superior Court has reiterated that such third party CC4A4
releases are permissible when they afe necessary and integtal to the restructuring of the
applicant company, in furtherance of the putpose of the CCAAS The British Columbia
Supreme Court has observed that the purpose of the CCA4 is to facilitate compromises

and arrangements between a company and its creditors, “not to deal with disputes

between a creditor of a company and a third party, even if the company was also involved

in the subject matter of the dispute.”5

53.  Accordingly, as noted above, this Court was careful to point out the ways in

which the proposed third party releases of Sino-Forest’s Subsidiavies were essential to the

8 Metcalfe, supra note 9.
% dllen-Yanguard Corporation (Re), 2011 ONSC 5017 atp para, 61 (8.C.J.). The third party release was

gproved in this case only because elass counsel had not objected to it on a timely basis,
Pacific Coastal Aivline Ltd. v. Air Canada, 2001 BCSC 1721 at para. 24 (8.C.).
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- restructuring, reﬁdering that aspect of the proposed Plan “fair and reasonable”,¥’ That
‘was the correct analytical framework for assessing a thitd party release.

54,  When the objecting Funds raised this issue at the sanction hearing, the parties
objected that it was prematufe io do so, andrtha}t the objection should await the settlement
approval hearing; and the Cowrf agreed.”® Thus it is clear the issue has_ not yet been
decided by this Coutt.

55, Whatever terms are used to describe the standard — whether the third party release
is “necessary,” “integral,” or “essential” to the success of the restructuring plan, such that

the plan “canmot succeed without” the release — the proposed E&Y release, and thus the

settlement, does not measure up.%

56,  The most obvious evidence is the fact that all parties to the restructming were

fully ready to proceed with the Plan without the E&Y Settlement, The Affidavit of W.
Judson ‘Martin, Sino-Forest’s CEQ and vice chairman, sworn November 29, 2012, does
not say anything about the E&Y Setilement or about any possible exceptions to Section
7.5 of the Plan, as it then was, confirming that claims against third party defendants,

including in the Class Action, were not affected.”

57. No one has assetted that the parties needed the E&Y Settlement or release fo

allow the Plan to go forward., In fact, there remains the possibility that the E&Y -

Settlement might not be approved by this Couif, or other conditions precedent might fail

—~ vet still the Plan would proceed (in fact, it will probably be implemented by the time of

¢ Sanction Reasons-Dec, 12, supra note 5 at paras. 70-74, Plalntiifs’ Motion Record, Volume 1, Tab

2E2, pp. 231-232,
& Plan Sanction Endorsement-Dec. 10, supra note 7 at paras. 20 and 25, Plaintitfs Motion Record,

Volume 1, Tab E1, pp. 215-216,

% See Schedule C for a number of definitions of the word “integral”,
™ Affidavit of W. Judson Martin, sworn Nov. 29, 2012, Exhibit “C” to the Affidavit of W. Judson Mariin

sworn Januaty 11, 2013, Responding Motion Record of Sino-Forest Corporation, Tah 1C, pp, 93-143,
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the February 4 hearing), confirming again that the Settlement and release are not integral

to the success of the Plan,

58.  The Court made this disconnect clear in its December 10 and December 12, 2012

Endorsements, when it held that E&Y’s Setilement and release is not a condition of Plan

Implementation:

943 As noted in the endorsement dated December 10, 2012,
which denied the Funds® adjournment req}uest, the E&Y Setilement
does not form patt of the Sanction Order ...”"

720 Essentially, if certain conditions are met and further court
approval and order are obtained, it is conceivable that E&Y will get a
release. However, such a release is not being requested at this time.
Further, it is not a condition of Plan Implementation that the B&Y

matter be settled.”

[Emplasis added]
59, E&Y’s affiant, Mike Dean, attempts to fill this veid by describing a ﬁumbei' of
benefits E&Y provided to the CCAA proceeding, including supporting the Plan, releasing
its indemnification claims, waiving leave o appeal the Equity Claims Oxder, and
a‘gre'ei'ng not to receive any distributions under the Plan.”® However, he does not describe
any of those benefits as being essential to the restructuring, and in fact they ate all being
provided regardless of whether the E&Y Seitlement is approved and regardless of

whether the requested CCAA release of E&Y is obtained.

60.  The fact is that none of the benefits described by Mr, Dean were sufficiently
important to convince any party to condition the impleméntation of the Plan on the

approval of the E&Y Settlement and issuance of a third party release to E&Y.

" Sanction Reasons-Dec. 12 at para. 43, supra note 5 Plaintiffs’ Motion Record. Velume 1, Tab 2E2,

pp: 220-233, : ,
* Plan Sanction Endorsement-Dec. 10 at para, 20, supra note 7, Plaintiffs Motion Record, Volume 1,

Tab 2E1, p. 215,
™ Dean Aff, supra note 21 , Motion Record of Exnst & Young LLP, Tab 1, pp. 1-23,
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¥

61,  Noris the $117 million settlement-payment r.:iescribed as essential, or even related,
to the restructuring, In fact, the $117 million is to be paid into a Settlemnent Trust for the
purpose of paying Secwrities Claimants who have not yet been identified, but who
certainly include primarily share purchaser class members in the Class Action, whose

equity claims against Sino-Forest are being batred in the Plan,

62, Lasﬂy, it is questionable that varying the E&Y Settlement and release to

accommodate opt outs would spell the end of the settlement. Nofwithstanding the

intention of the parties to effect a no-opt-out settlement, E&Y retained discretion to

accept opt outs up to a certain threshold number,™ B&Y has since confirmed that this -

provision, while it may be discretionary, is not just theoretical;
The conditions precedent to the Ernst & Young Settlement and the
Frnst & Young Release as defined in the Plan are set out in the
Sanction Order. The opt-out threshold referred to at Schedule B of
the Minutes of Settlement, if if ever became operative, is at the
discretion of Ernst & Young and would be set by it at such time.”
63,  Insummary, the E&Y settlement and release do not come close to resembling the
extraordinary situations when these types of third party releases have been approved over
objections.
64,  Third party releases have been approved to avoid chaos in the Canadian aitline
industry or the collapse of the Canadian ABCP market.,’”® In particular, the Court of

Appeal in Mefealfe carefully noted that the releases at issue were vital to the restructuring

of the participants in the ABCP matket and indeed the market itself: 77 that the parties

™ Schedule B to Minutes of Seftlement, Exhibit *A* to Wright Aff, Plaintiffs’ Motion Record, Volume 1,

Tab 2A , pp. 75-76.

B Answers of Wrilten Examination of Mike Dean,

™ Metealfe, supra note 9 ; see also Canadian Airlines Corp. (Re), 2000 ABQB 442, leave to appeal ref’d,
2000 ABCA 238. ' .

7 Metcalfe, Ibid, at para. 118,
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required to “give” releases were also creditors of the applicant market participants and
thus wete benefited by the plan; that the }.Jarties “receiving” releases were confributing in
a tangible and realistic way to the plan; and that the creditors giving the releases were in
the class of creditors that voted fo approve the plan.78 None of those characteristics could
fairly be said to apply to the proposed release ;Jf E&Y in the present sifuatfon, directly or
even by analogy. |

65.  Accordingly, the proposed third parl;} Release of E&Y is not justified and the

seftlement is not fair and reasonable if it is impiemented as proposed.

" B. The E&Y Settlement Should Not Be Approved Because It Would
Negate the Objecfors’ Opt Out Rights

66. As described above in the Overview, if a Class Action settlement»w-i’th BE&Y is
being proposed, it should be approved solely wnder the Class Proceedings Act, as the
P&y1y settlement was, and not through misuse of a third party release procedure under the
CCAA4, However, since the Minutes of Seftlement make it clear that B&Y retains
discretion not to accept or recognize normal opt cuts even if the Class Praceedings Aet
procedures are invoked, -t“he E&Y Settlement should not be approved in this respec;t
either,

67.  The E&Y Settlement, as conceived by its proponents, would negate opt out ;ights
of class members, The Minues of Settlement state that the setilement is to be “approved
and implemented in the Sino-Forest Corporation CCA44 proceedings” “and without opt
outs”r (paragraph 10); as noted, however, the atiached Schedule “B” (desciibed in
paragraph 10 as “additional terms in‘cmporated as p.a;t of these Minutes of

Settlement”) refers to approvals in all forums and to an “opt-ouf threshold agreeable to

7 bid, atpara, 113
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E&Y” in the Ontatio Class Action,” In any event, the proposed Release, as desctibed in

Atticle 11.1(b) of the sanctioned Plan, provides that “[n]otwithstanding anything to the

contrary herein, upon receipt b_y the Settlement Trust of the settlement amount in
accordaice ﬂvith the Ernst & Young Settlement; (i) all Ernst & Young Claims shall be
fully, finally, irrevocably and forever compromised, released, discharged, cancelled,
barred and deemed satisfied an exﬂnguished as against Ernst & Young 7% There
is no exception in the release and discharge for objectors or opt outs.

68.  The patties’ intention to eliminate ot negate any opt out right is exemplified in the
case of the Objectors - who have opted out fiom the Poyry settlement, clearty would opt
out from the E&Y Settlement (if a sepatate opt out were necessary or available), and yet
clearly are not intended to retain any ability to assert their claims against E&Y in the
wale of the pfoposed approval of the E&Y Settlement,®! -

69,  The right to opt out is explicitly set forth in section 9 of the CPA4: “Any member

of a class involved in a class proceeding may opt out of the proceeding in the manner and

182

™ Recent responses to interrogatories by B&Y state that “the conditions precedent to the Emst & Young
Setilement and the Ernst & Young Release as defined in the Plan are set out in {he Sanction Order, The opt-
out threshold referred to at Schedule B of the Minutes Settlement, if it ever became operative, is at the
discretion of Ernst & Young and would be set by it at such time.” See Answers fo Written Examination of |
Mike Dean,

% Plan, supranote 6 Avticle 11.1{b). Alternatively, if that direct method fails, the Plan also provides a
framework for E&Y to obtain a full release as a Named Third Party Dofondant through Article 11.2(c).
Plan, Article 11.1{c). The conditions precedent under Article 11.2 only require the granting of the Sanction
Order, the granting of the Named Third Party Defendant Settlement Order and the satisfaction or waiver of
all conditions precedent in the settlement, Plan, supra note 6, Article 11.2(b).

81 A5 noted in the Overview, the Objectors’ opt out forms included a condition that it was intended tobe
effective only to the extent that any defendant did not obtain a final release of any claim, such as the release
sought by E&Y. The Affidavit of Eric Adelson of Inveseo explained the reason: “It appeared to us that the-
Payry opt out procedure might involve a *Catel 22' provision — if we opted out to pursue our remedies
individually, we might be giving up our ability to share in any settlement proceeds, but the proposed full
Release of E&Y might prevent us from seeking remedies on our own, thus making the opt out right
illusory. Accordingly, in an effort to avoid such a trap,” the opt aut form included the stated condition.
Adelson Aff, supranote 8 at para 18, Responding Motion Record of the Objectors, Tab 2C, p. 13,

8 Class Proceedings Act, 8.0,1996, C. 6, 5. 9
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70. The right to opt out of a class action is a fundamental element of procedural
fairness in the Ontario class action 1'egime.83 It is not a mere fechnicality or an illusory
right; rather, it is the foundation for the court’s jurisdiction over class members and if is
the mechanism by which the class members are bound by the court’s decision. It has

been described as absolute.¥ Contracting out of the opt-out right is objectionable in

principle and impermissible in light of the CPA¥ The opt-out period allows persons to

pursue their self-interest and to preserve their rights to pursue individual actions.*

71, In Western Canadian Shopping Centres v. Dutfon®, the Supreme Court of Canada
held that the right to opt out is the foundation for a court’s jurisdiction over class

members in a class action — class members are bound only after proper notice has been

given to the class and the right to opt out has been granted:

...A judgment is binding on a class member only if the class member
is notified of the suit and is given an opporiunity to exclude himself or
herself from the proceeding. 8

72.  The principle was further explained by the Supreme Court in Canada Post Corp.

. Lepr’ne” :

In many class proceedings, the representative acts on behalf of a
very large class., The decision that is made not only affects the
representative and the defendants, but may also affect all claimants in
the classes covered by the action. For this reason, adequate
information is necessary to satisfy the requirement that individual
rights be safeguarded in a class proceeding, The notice procedure is
indispensable in that it informs members about how the judgment
authorizing the class action or certifying the class proceeding affects
them, about the rights — in_parviicular the possibility of opting out

% Rischer, supra note 13 at para. 69.
¥ Durling v. Sunrise Propane Energy Group Inc. 2011 CarswellOnt 77 at para. 19 (8.C. 3.); Cheung v.

Kings Land Developments Inc., 2001 CarswellOnt 3227 at para, 12 (8.C.J.).
 Davies v. Clarington (Mimicipality), 2010 ONSC 418 at para. 32. (8.C.J.)
 Mangan v. Inco Lid, [1998] 0.J, No. 551 at para, 36 (Ct .J.(Gen. Div.}).
¥ Western Canadian Shopping Centves v. Dutton, 2001 SCC 46.

8 Ibid, at para. 49; see also Sawer, stpra note 13 at paras. 2, 19
¥ Canada Post Corp.v. Lepine, 2009 SCC 16 [emphasis added]
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of the class action — they have under the judgment, and sometimes,
as here, about a settlement in the case.”®

- {Emphasis added]
'73. -- The Ontario Court of Appeal has recognized that the right to opt out is

fundamental and should not be negated by the courts:

‘While this speculation about future opting out may ultimately prove to
be correct, it ignores the well-settled principle that a right to opt out is
an important element of procedural fairness in class proceedings. Itis
not an_illusory right that should be negated by speculation,

judicial or otherwise.”*

[Emphasis added]
74, That Cowt has also described the opt out right as an important procedural

protection afforded to unnamed olass action plaintiffs:
The right to opt out is an important Iirocedural protection afforded to
-unnamed class action plaintiffs. Taking appropriate steps to opt out .
and remove themselves from the action allows unnamed class action

plaintiffs to preserve legal rights that Would otherwise be determined
or compromised in the class proceeding.

75. There are no exceptions fo these principles for situations in which class counsel
and a settling defendant have devoted long hours to negotiating a class settlement and
feel strongly that the seitlement is a signal achievement for the class.

C, Other Aspects of the Proposed E&Y Settlement
Are Not “Fair and Reasonahle”

76." ~The E&Y Seitlement is not fair or recasonable for reasons in addition to those
stated above. The “fair and reasonable” standard for approving proposed settlements

applics in both CCAA proceedings™ and under the CPA

S‘OJ«!:»:(J’ at para 42. - '
Frsche:, supra note 16 at para, 69 [emphasis added].
2 Currie v. McDonald's Restanrants of Canada Lid., [2005] 74 OR (3d) 321 at para, 28 (C.A.).
% Roberison v. ProQirest Informnation and Learning Company, 2011 ONSC 1647 at para. 22 (8.C.J.).
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1. The proposed release of E&Y does not include
any carve-out for fraud and is therefore
not fair and reasonable under the CCAA4
77, The Court of Appeal in Mefcalfe was careful to note that the releases at issuc

‘there included limited “carve-_outs” so that certain fraud claims were not re!eased.gs_ The

Release to be provided to E&Y is exceptionally broad in overriding the exclusions

preventing release of fraud claims found elsewhere in the Plan.*® The only exception to

the proposed Release of E&Y_ is for claims by the Ontario Securities Commiséion;l

otherwise, the Release covers all claims, with no fraud exception whatsoever.”’

78,  The failure of the proposed Release to exclude at least the type of fraud claims
identified in the Mefcalfe carve-out means the Plan, if implemented in that way, is not

fair and reasonable.

2, Class Counsel’s acknowledgement that E&Y paid
a “substantial premium” in order to be released from
all claims without opt out rights demonsirates that
the proposed settlement is not fair to opt outs
79,  As noted above, the memorandum circulated by Siskinds LLP on December 31,
2012, stated that “[tlhe absence of opt-out rights has long been a standard feature of

Canadian insolvency proceedings. Moreovet, Siskinds-Koskie believe that E&Y paid a

substantial premium in order to be released from all claims through the Insolvency -

Proceeding,”®

! Ibid, at para. 24 (S,C.J.).

% Metcalfe, supra note 9 at paras, 109-112, ‘

% Plan, supra note 6, Article 7.2, Plainfiffs’ Motion Record, Yolume 6, Tab 7, pp. 1473-1474,

% plan, supranote 6.

% Siskinds Memo, supra note 5. Responding Motion Record of the Objectors, Tab 21, pp. 112-116;
See also Affidavit of Charles Wright, sworn January 10, 2013 (“Wright Aff") at para 66, Plaintiffs’
Motion Record, Volumne 1, Tab 2, pp, 50-51 (E&Y “would nof have offered the large seftlement amount”
but for the CCAA proceedings, which is conditional upon full and final release of E&Y by order of the
CCAA court); paragraph 70 (Plan Article 11.2 provides for the ability to complete further seftiements,

199




2%

80.  This passage indicates, or at least strongly implies, that the Ontario Plaintiffs
traded away the opt out rights of Class Members (or allowed ’fhc;m to be rendered
illusory) in return for more consideration (“a substantial premium®) to be paid by E&Y
into the proposed Settlement Trust fund. Put more bluntly, E&Y paid more to rid
themseives of having to deal with opt outs, and Class Couz_lsel countenanced that bargain,
81,  In view of the fundamental nature. of opt out rights described in the previous

section, it is clear that settlement payments to negate opt out vights are improper, and
cannot be considered fair and reasonable under any circumstances.”
82.  The fact that the Poyry scttlement was effectuated on a normal class action basis,
with effective opt out rights, during the pendgncy of the CCAA proceedings, provides a
clear counterpoint example of how the E&YY settlement should have been handled.

3. The partial information available from Class Counsel

at a minimum calls the fairness and reasonableness

60 of the E&Y Settlement into question
83,  Other information that has become available, or whose availability has been
withheld, calls the proposed settlement into further question,
84,  In recommending the E&Y Settlement, Class Counsel had access to E&Y’s

responsive insurance policies and took coverage into account in assessing what could be

reasonably recoverable from E&Y.'% However, Class Counsel and E&Y decline to

which could have the “benefit” of a full release for the Underwriters or BDO Limited “and would likely
result in those partles paying a premium for settlement to resolve all claims against them™),

% giskinds® statement that “the absence of opt-out rights has long been a standard feature of Canadian
insolvency proceedings” is itself misleading. Obviously, CCAA releases normally do not reflect opt out
rights — but in the present situation, we are dealing with opt outs by putative class members, who have
appeared to object to the deprivation of opt out tights, with respect to claims asserted against third parties to
a CCAA proceeding — ingredients that have not often arisen together previously. Asthe Court of Appeal’s
Mefcalfe decision makes clear, a third party felease cannot plausibly be called a "standard feature™ when

such situations do appear,
190 \Wright AfF, , supra note 98 at paras. 87(d) and 113, Plaintiffs’ Motion Record, Yolume 1, Tab 2, pp.

56 and 65.
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disclose the amount of available coverage.'® One would expect, in a case involving

audit failure as severe as alleged by the OSC, and involving losses as large as here, at

least the insurance coverage would be exhausied. If that is not the case, the

reasonableness of the amount of the proposed seftlement would be highly dubious,

85,  As described above, the OSC released its allegations against E&Y on the same
day the proposed settlement was announced, Any fair reading of the allegations leads to
the conclusion that they are a scathing indictment of E&Y’s likely audit failures,

86. Class Counsel, howevet, concluded that the OSC’s statement of allegations “does
not include any allegations that amount to knowledge-or recklessness with regards to a
113131'&:sentz«v:ion.”102 This conclusion casts)doubt on Class Counsel’s assessmen’.t of their
own case, for two reasons; (a) Class Counsel apparently view the OSC allegations as a
negative for their recovery prospects against E&Y, which seems implausible in light of
the content of the allegations, as stated above; and, (b) Class Counsel has apparenily
concluded, after negotiations with E&Y, that “recklessness” will suffice as a type of
“lmowledge” for avoiding the secondary market (Part XX1I1.1) Hability cap applicable to
experts (which is avoided if the defendant made a misrepresentation “knowing” it was

false):

(2) Subsection (1) does not apply to a person or company, other than
the xesponsible issuer, if the plaintiff proves that the person or
company authorized, permitted or acquiesced in the making of the
misrepresentation or the failure to make timely disclosure while
knowing that it was a misrepresentation or a failure to make timely
disclosure, or influenced the making of the misrepresentation or the
failure to make timely disclosure while knowing that it was a

misrepresentation or a failure fo make timely disclosure, 193

101 A nswers on Written Examinations of Mike Dean & Answors on Written Examinations of Charles

Wright.
102 wright AfF, supra note 98 at para 112, Plaintiffs* Motion Record, Volume 1, Tab 2, pp, 63,

3 Securities Act, R.S.0. 1990, ¢. 5-138.7(2).
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[Emphasis added]
87.  Contrary to Class Counsel’s assertions, the OSC’s description of E&Y’s alleged

audit failures could readily lead to the conclusion that the failures were “reckless”,

88. - E&Y provided Class Counsel with “the opinion of an auditing expert, who opines-

that Emst & Young complied” with GAAS and was “not negligent in the preparation of

its 2010 audit report”!™ — but the opinion has not been furnished and the expert has not

been identified.'®

89.  The Objectors and their legal counsel in these prpceedirigs have not, as of this
date at least, besn privy to any of the documents generated while E&Y was doing its
audit work, whether from E&Y or from other parties who were on the scene. However,
based on logic and, to some extent, the account of the parties’ negotiations, it appears that
E&Y must have been persuaded by some powerful evidence that it could not rely on the
liability cap applicable o the secondary market claim against it (it asserted the applicable
cap was far below the amount it has agreed to pay'®) —i.e., that it had a real risk that its
misconduct could be proved to have been “knowing”.

90,  Finally, the lack of any plan of distiibution of the proposed Settlement Trust fund
makes it unrealistic to expect claimants o assess whether the outcome would be fair and
reasoﬁable as to them (including the Objectors, if they were eligible to receive
distributions). This is a result of the partiés’ decision to handle this seftlement ‘V‘by
installments” -- .the framework for the; Release was approved in the Plan, the E&Y

Settlement itself is now being considered for approval, E&Y will contribute the

1% \Wright Aff, supra note 98 at para 106, Plain{iffs’ Motlon Record, Volume 1, Tab 2, pp, 61-62,
195 Answers on Written Examinations of Mike Dean.

1 Wright Aff, supra note 98 at para 110, Plaintiffs’ Motion Record, Volume 1, Tab 2, pp. 61-63, .
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consideration fo the Settlement Fund if and when conditions are satisfied in the future,
and a plan for aliocatinglor distributing the seitlement monies has not yet been devised.
* The Securities Claimants who are po’.fential recipients include purchasers of notes and
shares, purchasers on the primary and secondary market, purchasers across anada and
abroad, those who purchased within the class period as well as those who purchased
| 4.lo7

outside of the class period. Such an installment-based approach has been criticize

D, The Ontario Plainfiffs’ Request for a Representation Order
Should Be Dismissed

01.  The Oniario Plaintifis are seeking a Representat‘ion Order to try to distract firom
the fact that there is substantial dissent from the E&Y Settlement.

92,  As described eatlier, they previously sought such an order but let the appli‘cation
lapse. Now, even though the negotiation of the proposed settlement is a fait accompli,
the Ontario Plaintiffs want retroactive cover.'® The motion should be dismissed, and if
anyone is appointed, it should be the Objectors, at least for all persons who have objected
to the settiement.

93, ﬁe gencral authority of & CCA4 court to grant a Representation Order derives
from Rule 1‘0.01 of the Rules of the Civil Procedure, which allo@s a cowt to appoint one
or more persons to represent any person or a class of persons who are unbom or
unascertained or who have a present, future, contingent ot unasceﬂain;ad interest in or

may be affected by the proceeding and who cannot be readily ascertained, found or

7 Garland v. Consumers® Gas Co., 2004 SCC 25, [2004] 1 S.C.R. 629 at para, 90.
18 &Y and the Ontario Plaintiffs assert that the Mediation Order and the Data Room Order gave Class
Counsel the authority to enter into settlement discussions: Dean Aff, supra note 21 at pava. 51, Motion

Record of Exnst & Young LLP, Tab 1, pp. 17-19, Those orders did not purport to go so far as to

authorize Class Counsel fo bind putative class members to any setttements; if they had, prosumably the
Ontario Plaintiffs would not have sought a Representation Order previously or now,
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served,’® The factors to be considered in deciding on a reptesentation order in CCA4
proceedings include: vulnerability and resources of the group; benefit to the debtor; social
benefit fo be derived from representation; facilitation of administration; avoidance of

multiplicity of legal retainers; balance of convenience; whether it is fair and just to the

parties; whether the representative counsel has already been appointed for those have
similar interests; and the position ‘of other stakeholders and the Monitor,™® A

representation order is not approptiate when the class of persons is overly broad, already

represented by counsel, there is no issue with respect to ascertaining the members of the -

class, or conflicts of interests are present between class members. M} The interest of

4

judicial economy does not override persons’ rights to have their representative or counsel

of choice and to pursue their own litigation ot settlement strategy against a common

defendant, 2

94,  The Ontario Plaintiffs do not qualify under these standards. The six Objectors

represent about three and haif times as many shares as the Ontario Plaintiffs, There is a

clear divergence among class members, with the Objectors and other objectors and opt’

outs taking positions at odds with the Ontario Plaimiiffs and Class Counsel. The

Objectors are represented by counsel (Kim Orr Barnisters P.C.) who have appeated in

199 Rules of Civil Procedure, RR.O. 1990, Reg, 194, Rulo 10.01; Noriel Networks Corp., Re., 2009
CarswellOnt 3028, 53 C.B.R. (5th) 196 at para. 10 (3.C.J.) (“Noriel)

10 Canwest Global Communications Corp., Re, 2009 CarswellOnt 9398 (“Camvest-2009"); Nortel, 1bid.;
Re Camwest Publishing Inc./Publications Canwest Inc., 2010 CarswellOnt 1344, 65 C.B.R. (5th) 152.

Y Bruce (Township) v. Thornburn, 1986 CarswellOnt 2124, 57 O.R. (2d) 77 at para, 24 (Div. Ct.);
Ravelsion Corp. (Re), 2007 CarswellOnt 7288, 0.J. No. 4350 at para, 9 (S.C.).); MeGee v, London Life
Insurance Co., 2008 CarswellOnt 2534, 63 C.P.C. (6th} 107 at para, 38 (8.C.J.}

"2 tttard v. Maple Leaf Foods Inc., 1998 CarswellOnt 1548, 20 C.P.C. (4») 346 at para, 4 (Ont, Gen. Div.)
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these proceedings. The Objectors have strongly indicated that they do not view Class

Counsel as representing them or their interests. h3

95.  Plaintiffs’ counsel in a putative class action do not have a solicitor-client

relationship with any putative class member with whom they do not have a retainer

agreement until a court has certified the case as a class action. However, the law does

recognize that class counsel owes certain duties to class members pre-certiﬂc_:’aﬁon. in
Canada Post Corp. v. Lepine, the Supreme Court held that the representative plaintiff’s
duty extends to informing potential class members of the right to opt out. ! It follows
that there is a duty to protect the right to opt out as well, The Ontario Plaintiffs and Class
Counsel evideritly recognized exgctly that when they moved for a Representation Order
in April 2012 and included an “opt out letter” for claimants to execute if they did not
destre the proposed representation,
96.  Recent events - specifically, Class Counsel’s agreement to relinquish class
members’ opt out rights in return for a premium payment by E&Y — create a further
reason for denying the Ontario Plaintiffs’ requested Representation Order: Class Counsel
have a conflict of interest. As stated by Eric Adelson of Objector Invesco:

We became &eﬁnitivefy dissatisfied on December 3, 2012, when it was

revealed that Class Counsel, without authority, had purported to

. bargain away absent Class members’ opt out rights. This was a clear

conflict as Class Counsel will be seeking as fees a percentage of the
amount received for bargaining away those rights. ... 5

And as stated by Daniel Simard of Objector Bétirente:

5 Adelson Aff, supr note 8 at paras 25-29, Responding Motion Record of the Qbjectors, Tab 2, pp,

16-17; Affidavit of Eric. J. Adelson, sworn December 6, 2012 at para. 6, Exhibit “C” to Adelson Aff,
Responding Motion Record of the Qbiectors, Tab 2C, pp. 104
Canada Post Corp.v. Lepine, 2009 SCC 16 at para, 42,

115 Answers to Written Examination of Eric J. Adelson at para. 29.
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fi2 In my view, the Ontatio Plaintiffs and Class Counsel have
violated their duties to class members by acceding to a seitlement with
E&Y in which class members® opt out rights will be negated and/or

tendered illusory. '
97.  Under these circumstances, it would be highly improper to impose representation
by Class Counsel on class members who object, wish to opt out, and believe Class
Counsel do not représent their interests and are indeed in conflict with them.
98.  For the same reasons and at the very least, if the Court does appoint the Ontatio

Plaintiffs as representatives of Security Claimants, the Objectors and all other objectors

and opt outs should be relieved of the binding effect of the Representation Order and .

Settlement Approval Order, This is specifically contemplated by Rule 10.03, which

states:

10.03 Where a person or an estate is bound by reason of a
representation order . . . a judge may order in the same or a subscquent
proceeding that the peison or estate not be bound where the judge is

satisfied that,
(a) the order or approval was obtained by fraud or non-disclosure
of materiai facts; : :
(b) the interests of the person or estate were different from those
represented at the hearing; or
(c) for some other sufficient reason the order or approval should
be set aside, !’

99,  The three criteria are met here. {(a) As described above, many material facts
concerning the E&Y Settlement have been withheld from disclosure to the Objectors,

including insurance coverage, the content of E&Y's working papers and other documents

U6 Simard Affat para. 15, Responding Motion Record of the Objectors, Tab 3, pp. 135,

Y7 Rules of Civil Procedure, RR.O. 1990, Reg. 194, rule 10.03.
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concerning its knowledge.!'® (b) There is a stark divergence of interest, and indeed a

conflict of interest, between the interests of the Ontatio Plaintiffs and the Objectors, as

described above, (¢) In general, it would be unacceptable to allow the Ontatio Plaintiffs

to obtain a representation order for the purpose of negating the Objéctors’ opt out rights
and cramming dowri a controvelﬁial settlement.
100, The’ pur_f)ose of a Rule 10 Representation Order in the CCAA is to protect
vulnerable and unsophisticated stakeholders who may not be able to protect their
rights.!!? It should not be used to prejudice the rights of unw_illing patties who are
already represented. Relieving the Objectors from the binding effect of the Proposed
Settlement Approval Order, offered by the Ontario Plaintiffs who do not represent the
Objectors® intetests, would be consistent with the overall purpose of the CPA4 and Rule
10. |
101.  For similar reasons, the Objectors move for appointment as representatives on
behalf of all Secwrity Claimants who filed an objection to the E&Y Seitlement, pursuant
to Rules 10.01(1)(c) and 10.01(1)f). Many of those objectors eyidenﬂy lack separate
legal representation, and by virtue of their objections it is apparent that their interests
align with those of the Objectors. It would be. appropriate to appoint the Objectors and
their counsel Kim Orr as representatives for alf such objectors.

E. The Objectors Have Standing to Asséx't Their Objections
102. E&Y apparently inten(%s to argue, as set out at parégraph 51 of the Dean Affidavit,
that the Objectors have waived their poéiﬁons here or lack standing to assert them,

basically because they did not detect at an eatlier point in the CCA4 proceedings that a

U8 A delson AfF, supra note § at paragraph 23, Responding Motion Record of the Objectors, Tab 2, p.

15,
™ Camvest-2009, supra note 110 at para. 14; Nortel, supra note 109 at para. 13.
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move was afoot to consummate a settlement betweon the O.ntario Plaintiffs and E&Y on'a
third party release basis and without opt outs. E&Y’s argument is not credible,

103, We doubt there is any authority or case precedent for the proposition tﬂat absent
class members ;:annot raise objections at a settlement faitness hearing — unless they have
opted out of the class action, which of course is the major §1‘oblen1 here: ‘fhe Objectors are
being denied their effective opt out rights, In gener‘al,“of coutse, class membets who are
affected by é class action settlement have standing to object af a fairness heating.'?®

104. Mr. Dean contends (as “advised by counsel to E&Y”) that the Objectors’ failure
to “participate” in the Third Party Stay Order, the Claims Procedure Order, the Mediation
Ordet, and the Data Room Otder — all entered in the period May through July 2012 —
“may affect the ability of the Funds {Objectors) to maintain standing to oppose the Emnst
& Young settlement at this time.”'?! This is tantamount to asserting that the Objectors, as
absent class membeys, should have been second-chairing the Ontario Plaintiffs and Class
Counsel as they participated in the CCA4 proceedings, and if they did not, they would be
disabled from objecting to any settlement or arrangement put forward by the Ontario
Plaintiffs later in the proceeding, Even the Ontario Plaintiffs do not make such a
suggesﬁon — presumably because they are wéll aware, as experienced class counsel, that
the continued participation’ of thousands of absent class members and their counsel in
litigation activities after carriage is awarded would be unwise and unworkable. As

discussed above, class counsel are supposed to represent the interests of the class, even

pre-certification, and class members are entitled to rely on class counsel’s fulfillment of

that duty.

120 griddty, Canada Life Insurance, 2011 ONSC 6324 at para. 66 (S.C.J)

2 Dean AFf sipra note 21 at para, 51, Motion Record of Ernst & Young LLP, Tab 1, pp. 17-19.
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105, In any event, as a general matter, failure to challenge previous court orders in
commescial matters does not create an estoppel.'”  Similarly, waiver (in this case of

standing) can only be found where the party against whom waiver is asserted had (1) a

full knowledge of rights and (2) an unequivocal and conscious intention to abandon

them.'”® E&Y would not be able to come close fo satisfying that standard. Certainly,

none of the four cited orders explicitly said anything about standing, The Ontario

Plaintiffs lacked authority fo bind anyone other ‘then themselves fo the E&Y Settlement,

as acknowledged by the parties themselves (including E&Y) at paragraph 14 of the

Minutes of Settlement:

114. The Parties shall use all reasonable efforts to obtain
all court approvals and/or orders necessary for the 1mp1ementat10n of

the Minutes of Settlement, including an order in the CCAA

roceedings pranting the plaintiffs appronviate representative status to
L‘—Lg—“—isj—m~ 17 ' -prosciialive Sats

affect the terms herein;

[Emphasis added)]

106, Moreover, as a matter of common sense, there was nothing in the events
occurring in tim CCAA proceeding in 2012 until December 3, 2012 -~ when the terms of
the E&Y Settlement were publicly described as including a “full” third:party release
designed to exclude opt oﬁt rights — that would have alerted class members that their opt
out rights might be infringed in this way.

107, Entry by the Ontario Plaintiffs into tolling agreements with defendants; the

Ontario Plaintiffs’ submission of a class CCA4 proof of claim against the applicant; the

22 . Livent Ine., 2010 ONSC 2267 at paras. 108 and 109. (S.C.J.)
Sasﬂ'afchewan River Bungalows Ltd. v. Maritime Life Assurance Co., [1994] 2 8.C.R. 490 at paras 19,

20 and 24
124 Minuges of Settlement, supra note at pata. 45, PlaintitP’s Motion Record, Volume 1, Tab 24, p. 71,
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- Ad Hoc Purchasers’ participation in the mediation'?®; and their access to Data Room
documents - none of those orders and events gave any indication that a thi-rd party release
of E&Y without opf out rights was contemplated,

108. If third party releases of the type sought by E&Y here were granted in CCAA
proceedings as a matter of routine, perhaps class members could be expected td be on
guard against usurpation of opt out rights. Since the Mefcalfe case makes it clear that
such releases are to be granted only in the most exceptional cases, and certainly notas a
matter of routine, the parlies’ suggestion that the Objectors should have foreseen the

objected-to aspecis of the E&Y Settlement long before, and actively moved to block

them, is simply not credible.

125 The July 25, 2012 Mediation Order included the Ad Hoc Purchaser group formed by Siskinds and
Koskie Minsky as a party, and referred fo that group as "Plaintiffs”. The mediation ocewred soon after the
Poyry settlement was announced, and particularly referred to negotiations with other thivd paity defendanis
in that context. Since the P8iyry seitlement was proceeding according to normal class action procedares,
including opt out rights, and without third party CCA4 reledses, nothing in the mediation process could
reasonably have alerted onlookers that opt out rights couid be defeated, Mr. Dean cannot plausibly
maintain that the order’s prant of “full authority o seftle” to the parties, including the Ad Hoc Purchasers,
gave nofice that class members® opt out rights coutd be defeated, and required other class members to insert
themselves into the mediation process if they wanted to preserve opt out rights, Order of the Honourable
Mr, Justice Morawetz, dated July 25, 2012, Plaintlifs’ Motlon Record, Vol. 3, Tabh 2AA, pp. 763-770,
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Part IV - ORDER SOUGHT
109. The Objectors request that the Court dismiss the motion to approve the E&Y

Settlement and the request for a Representation Order,

110. In the event that this Court grants a Representation Order to the Ontario Plaintiffs,

the Objectors request an Order that the Objectors are not bound by any such

- Representation Order.

111, The Objectors request an Order declaring that the Objectors are representatives of

all Securities Claimants who objected to the E&Y Seftlement.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 30™ DAY OF
JANUARY, 2013

T Iptes. | A
Jofi J. Kk P.C—"

Pa/ James C. Orr

Megan B. McPhee - Michael C. Spencer

Lawyets for Tnvesco Canada Ltd,,
Northwest & Ethical Investments L.P.,
Comité Syndical National de Retraite
Batirente Inc., Matrix Asset Management
Inc., Gestion Férique and Montrusco Belton

Investments Inc.

Kim Our Barristers P.C.
. 19 Mercer Street, 4™ Floor
Toronto, ON MSV 1H2

Tel: (416) 596-1414
Fax: (416) 598-0601
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Schedule B-Legislation

Corpanies Creditors’ Arrangement Act, R.S.C, 1985, ¢, C-36, 5. 5.1(2)

5,1 (1) A compromise or arrangement made in respect of a debtor company may

include in its terms provision for the compromise of claims against directors of

the company that atose before the commencement of proceedings under this Act

and that relate to the obligations of the company where the directors are by law
.liable in their capacity as directors for the payment of such obligations.

(2) A provision for the compromise of claims against directors may not include
claims that

(¢) relate to contractual rights of one or more creditors; or

() are based on allegations of misrepresentations made by directors to
creditors or of wrongful or oppressive conduct by divectors

Securities Act, R.S.0. 1990, ¢, S-5, 5. 78(2), 78(3), 122(1), 138.7(2)

78. (1) BEvery repotting issuet that is not a mutual fund and every mutual fond in
Ontario shall file annually within 140 days fiom the end of its last financial year
comparative financial statements relating separately to,’

(a) the period that commenced on the date of incorporation or organization

and ended as of the close of the first financial year or, if the reporting
issuer or mutual fund has completed a financial year, the last financial

year, as the case may be; and

(b) the period covered by the financial year next preceding the last
financial year, if any,
made up and certified as required by the regulations and in accordance with
generally accepted accounting principles. :
(2) Every financial statement referred to in subsection (1) shall be accompanied
by a report of the auditor of the reporting issuer or mutual fond prepared in
accordance with the regulations |

(3) The auditor of a reporting issuer or mutual fund shall make such
examinations as will enable the auditor to make the report required by subsection

@)

122(1) Every person or company that,

(a) makes a statement in any material, evidence or information submitted to
the Commission, a Director, any person acting under the authority of the
Commission or the Fxecutive Director or any person appointed to make
an investigation or examination under this Act that, in a material respect
and at the time and in the light of the circumstances under which it is
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made, is misleading or untrue or does not state a fact that is required fo be
stated or that is necessary to make the statement not misleading;

(b) makes a statement in any application, release, report, preliminary
prospectus, prospectus, return, financial statement, information circular,
take-over bid circular, issuer bid civeular or other document required to be
filed or furnished vnder Ontario securities law that, in a material respect
and at the time and in the light of the circumstances under which it is
made, is misleading or untrue or does not state a fact that is required to be
stated or that is necessary to make the statement not misleading;

(c) contravenes Ontario securities law,

is guilty of an offence and on conviction is liable to a fine of not more than $5°
million or to imprisonment for a term of not more than five years less a day, o1 to

both.

138.7 fi ) Despite section 138.5, the damages payable by a person ox company in
an action under section 138.3 is the lesser of,

(a) the aggregate damages assessed against the person or company in the
action; and

(b) the liability limit for the person or company less the aggregate of all
damages assessed after appeals, if any, against the person or company in
all other actions blought under section 138.3, and under comparable
legislation in other provinces or territories in Canada in respect of that
mxsmplesentatlon or failure fo make timely disclosure, and less any
amount paid in settlement of any such actions. 2002, c. 22, s. 185; 2004,

¢. 31, Sched, 34, s, 16.

Same

2) Subsection (D does not apply to a person or company, other than the
responsible issuer, if the plaintiff proves that the person or company authorized,
permitted or acquiesced in the making of the mistepresentation or the failure fo
makeé timely disclosure while knowing that it was a misrepresentation or a failure
to make timely disclosure, or influenced the making of the mistepresentation or
the failure to make timely disclosure while knowing that it was a
misrepresentation or a failure to make timely disclosute. 2002, ¢. 22, s. 185.

Rules of Civil Procedure, R.R.O. 1999, Reg. 134, Rule 10

1001 (1) In a proceeding concerning,
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(a) the interpretation of a deed, will, contract or other instrument, or the
interpretation of a statute, order in council, regulation or municipal by-law

or resolution; '

(b) the determination of a question arising in the administration of an
estate or frust; '

(c) the approval of a sale, purchase, settlement or other transaction;
(d) the approval of an arrangement under the Variation of Trusts Aef;
(e) the administration of the estate of a deceased person; or

() any other matter where it appears necessary or desirable to make an
order under this subrule,

a judge may by order appoint one or more persons to represent any person or class
of persons who are unborn or unascertained or who have a present, firture,
confingent or unascertained inferest in or may be affected by the proceeding and
who cannot be teadily ascertained, found or setved. RR.O. 1990, Reg. 194,

r. 10.01 (1).

(2) Whete an appointment is made under subrule (1), an order in the proceeding
is binding on a person or class so represented, subject to rule 10.03. R.R.0O. 1990,

Reg. 194, 1. 10.01 (2).

(3) Where in a proceeding referred to in subrule (1) a settlement is proposed and
some of the persons interested in the seftlement are not parties to the proceeding,

but,

(a) those persons are represented by a person appointed under subrule (1)
who assents to the settlement; ot

(b) there are other persons having the same interest who are parties to the
proceeding and assent to the settlement,

the judge, if satisfied that the settlement will be for the benefit of the interested
persons who are not parties and that to require service on them would cause undue
expense or delay, may approve the settlement on behalf of those persons. R.R.O.

1990, Reg, 194, . 10.01 (3).

(4) A settlement approved under subrule (3) binds the interested persons who ate
not parties, subject to rule 10,03. R.R.O. 1990, Reg. 194, . 10,01 (4).

10.02 Where it appearsio a judgé that the estate of a deceased person has an
interest in a matter in question in the proceeding and there is no executor or
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.

administrator of the estate, the judge may order that the proceeding continue in
the absence of a person representing the estate of the deceased person or may by
order appoint a person {0 represent the estate for the purposes of the proceeding,
and an order in the proceeding binds the estate of the deceased person, subject to
rule 10,03, as if the executor or administrator of the estate of that person had been
a party to the proceeding. R.R.O. 1990, Reg. 194, r. 10.02.

10.03 Where a person or an estate is bound by reason of a representation order
made under subiule 10.01 (1) or rule 10.02, an approval under subrule 10.01 (3)
or an order that the proceeding continue made under rule 10,02, a judge may order
in the same or a subsequent proceeding that the person or estate not be bound

where the judge is safisfied that,

(a) the order or approval was obtained by fraud or non-disclosute of
material facts; :

(b) the interests of the person or estate were different from those
represented at the heaving; or

{c) for some other sufficient reason the order or approval should be set
aside. R.R.O. 1990, Reg. 194, 1, 10.03.

Class Proceedings Act, 8.0.1996, C. 6, s, 9.

(%) Any member of a class involved in a class proceeding may opt out of the
proceeding in the manner and within the fime specified in the certification order.




Schedule “C” — Definitions of the word “Infegral”

1. In the 6" edition of Black’s Leny Dictionary, the word integral is defined as

“Term in ordinary usage means part or constituent component necessaty or
essential to complete the whole, © .

2. In Words & Phrases Judicially Defined in Canadian Courts and Tribunals, the
definition of integral is drawn from the Oxford Dictionary (see below) and Webster’s -
New Collegiate Dictionary. Webster’s Collegiate Dictionary defines integral as

including;

“essential to completeness; constituent; formed as a unit with another part;
lacking nothing essential,

3. The second edition of the Oxford English Dictionary defines integral as

1. Of or pertaining to a whole. Said of a part or paris: Belonging to or making up
an integral whole; constituent, component; spec. necessary fo the
completeness or integrity of the whole; forming an infrinsic portion or
element, as distinguished from an adjunct or appendage.

2. Made up of component parts which together constitute a unity; in Logic, said
of a whole consistinig of or divisible into parts external to each other, and
therefore actually (not merely mentally) separable.

3. Having no part or element separated, taken away, or lacking; unbroken,

whole, entite, complete,
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